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THE POWER TO PARDON: COMPARATIVE ANALYSIS
OF THE PRESIDENT’S AND GOVERNOR’S CLEMENCY
POWERS UNDER ARTICLES 72 AND 161 OF THE
INDIAN CONSTITUTION

AUTHORED BY - DHANYATA KUMAR! & KRISHNA KUMAR?

PROLUSION

The great power of pardon is given to the President of India at the Central level and to the
governor at the state level in the Constitution of India. They hold a significant position in our

country.

The power of pardon is an old concept in its rudimentary form when all the powers were given
to the King and he was solely responsible to give his final decision either to grant punishment

to the accused or to pardon the accused.®

In ancient times, when Manu came, he gave three concepts called Dharma, Karma and Nyaya
and it was the king who was solely responsible to give final judgment as to what to do with the

accused.*

Even in earlier times, the theory called ‘Divine right of Kings theory ’came, which said that it
is the king who had derived their powers from God and his powers could not be challenged in

any form and so he was completely responsible to give final decision on the accused.®

Finally, Article 72 of the Indian Constitution deals with the pardoning power of the President,
as in India, it is only the president who can completely pardon the accused and is enshrined

under the constitutional framework.®

1 LLM student, Amity University Punjab,India

2 BALLB 6™ Semester, University of Jammu

% Karat Lawz Academy, Index to Bharatiya Nyaya Sanhita (Delhi 2024)

4 1d.at 158.

5 Dr. S.R.Myneni, Political Science, India (Allahabad Law Agency, 3" edn.,2018)
6 V.N.Shukla, Constitution of India (Eastern Book Company,14t" edn.,2022)
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In fact the governor in state level has also granted with some partnering powers under Article
161 of the Constitution of India, but it is not completely same to that of President. So the
governor’s pardoning power has some limitations to that of the pardoning power of President.
Both the President and the Governor’s pardoning powers play a major role in stabilizing the

Constitution of India, thereby helping the citizens of India.

POWER OF CLEMENCY
In our Indian Constitution, the power of mercy or clemency is vested to the President under
Article 72 and to the Governor under Article 161 of the Constitution. It is also called as the

Extra-ordinary power.’

If any person who has been convicted for an offence by the subordinate court, then he/she filed
an appeal to the High Court of that state and that High Court also convicted and upheld the
punishment has given by the subordinate court, the person then appealed to the Supreme Court
of India. If the Apex Court also upheld the punishment given by that High Court, then we know

that the ordinary process has completed and now the extraordinary powers come into picture.®

The convicted person can apply and go to the governor of that state or the President of India
for the mercy, and if thinks reasonable, the President or the governor of that state can use this

power of mercy to that person.

Undoubtedly, the president has the power of mercy at the wider level, whereas the power

granted to the governor has comparatively lower jurisdiction.

Basically, it is called as extraordinary power because, according to the normal procedure, the
person if convicted by the Apex Court of India cannot go anywhere as it is the highest court of
India, but the person can go to the president or governor of that state to request them to grant

Mercy to the convicted person.

However, the convicted person can go to the governor before going to the Supreme Court of
India. It is also done to request for the extraordinary powers of the governor directly to the

convicted person.

7 Karat Lawz Academy, Index to constitution of India (Delhi 2024)
81d.at 189
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This is the last step, and if that person has not been granted with the power of mercy, he/she
has to go under punishment.

Simply means, ‘Where the ordinary power ends, the extraordinary power starts.’

THE CONSTITUTIONAL HEADS
As given under the Constitution of India, both the President and the governor are considered
as the constitutional heads of the government. The President is the constitutional head at the
central level, and the governor as the constitutional head at the state level .’

Both the heads are also referred to as De jure Heads. The President as the De jure head of the

country and the governor has the De jure head of the state government.®

As we know that de facto heads are basically the Prime Minister at the Central level and the

Chief Minister at the state level.

Moreover, the President of India is regarded as the head of the state at the central level and
governor as head of the state at the state level.

Therefore, all the decisions are taken in the name of the President of India as it is given under

the constitution.

ARTICLE 72 OF THE INDIAN CONSTITUTION
Article 72 of the Indian constitution basically deals with the powers of the President to grant
pardon, respite, reprieve, remit and commutation.?
Basically, the pardoning powers of the President come into picture when some person has been
tried and convicted for any offence-
e When the sentence of imprisonment or otherwise is given for an offence, which is for
the offence mentioned in union law.

e When the punishment is given by a military court, also called as Court Martial.

% V.N.Shukla, Constitution of India (Eastern Book Company,14t" edn.,2022)

10 Dr. S.R.Myneni, Political Science, India (Allahabad Law Agency, 3™ edn.,2018)
1 bid.,

12 The Constitution of India, art. 72
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e When the offence is so grave, that death sentence is announced to the person who has
been convicted.™®

In all these three cases, the pardoning powers of the President come into picture and he uses

the powers of pardon, commutation, reprieve, remit, respite under which he thinks that it is

reasonable to use the power.

Avrticle 72(2) says that the pardoning powers of the President, does not affect or harm the
powers of the armed forces if the President has used any of its powers against the decision of

the military court.'4

Avrticle 72(3) says that it does not harm the extraordinary powers granted to the governor under
Article 161 of the Indian Constitution.®

ARTICLE 161 OF THE INDIAN CONSTITUTION

Article 161 says that the governor of the state has also vested with the extraordinary powers,
the power of pardon, commutation, respite, remit and reprieve for the offences of the matter

under state law of that respective state.

It basically means that the person gets convicted by the High Court of the state, can go to get
mercy to the governor of that respective state.
It must be noted that the President has wider jurisdiction and the parting powers of the governor
has reasonable limitations mentioned in it.
There are two main limitations on the pardoning power of the Governor-

e He cannot pardon the death sentence.

e The governor of the state cannot pardon where the sentence of imprisonment or

punishment is granted by the Court Martial or the military court.'’

These two are the major limitations, which actually differentiates and therefore puts limitations
on the Governor’s pardoning powers from that of the President’s pardoning power.
Therefore, these are the aspects which basically help in making the President’s jurisdiction

wider and Governor’s jurisdiction relatively narrower.

13 M Lakshmikant, Indian Polity, India (MC Graw Hill, 71" edn.,2023)
14 The Constitution of India, art. 72 cl 2

15 The Constitution of India, art. 72 cl 3

16 The Constitution of India, art. 161

7 The Constitution of India, art. 72(1)
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POWERS CONFERRED UNDER THE PARDONING POWERS UNDER
ARTICLE 72 AND ARTICLE 161 OF THE CONSTITUTION OF INDIA

The five types of powers under Article 72 and Article 161 of the Indian constitution are as

follows-

Pardon: It simply means when the President completely acquit that person from all
liabilities. That person gets completely bury from all the proceedings.*®
Commutation: In this the President/Governor substitutes, one form with other form of
punishment like if any court has imposed regress imprisonment, the President/Governor
commutes that with simple imprisonment. This is commutation.®

Respite: In this the President/ Governor uses the extraordinary power and grants the
convicted person lesser form of punishment due to physical disability or maybe the
convicted person is female and she is pregnant. For example she was convicted but was
pregnant so President/Governor granted her lesser punishment.?

Reprieve: In this the President/ Governor grants some time to the convicted person so
that he/she can apply and go for the pardon or commutation. It is generally done when
death sentence is granted to the convicted person.

Remit: In this, the President/ Governor generally reduce the time period of the
convicted person. For example, if the court has granted some person simple

imprisonment for 3 years to 2 years. This is called as using the power of remit.

These are the extraordinary powers enshrined to the President of India and governor of the

states under Article 72 and Article 161 of the constitution of India.

These pardoning powers majority are the same, which comes under both the articles of the

Indian Constitution, but still Article 72 has wider jurisdiction as compared to Article 161 of the

Indian Constitution.

Therefore, the Governor’s extraordinary powers are not completely same as that of the

President of India.

18 Karat Lawz Academy, Index to constitution of India (Delhi 2024)

19 1bid.,

20 Narendra Kumar, Constitutional Law of India (Allahabad Law Agency, 11" edn.,2022)
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These powers basically help the convicted person to get one last chance to get mercy by the

persons having the authority, or if the innocent convicted can get mercy from them with the

help of these powers.?!

PROCEDURE TO APPLY FOR PARDON UNDER ARTICLE 72 OF

THE INDIAN CONSTITUTION

Since we know that that when the ordinary process gets completed that is when the person gets

convicted, even by the highest court of India, that is the Supreme Court of India, the convicted

person can reach either to the President of India or the governor of that respective state to grant

him/her pardon.

But there is a procedure to be followed to apply for the pardon to the President of India. The

procedure is as follows-

o Mercy petition to be filed:?

Firstly, the convicted person or his/ her relative or the legal representative of the

convicted person has to file the mercy petition and to address that petition to the

President of India. The petition has to be attached with some important documents and

details like-

Name, age, parentage, address of the accused.

First information report to be attached.

Bail if given or not, document to be attached.

Judgments of the lower courts, High Court of that respective state and the
Supreme Court of India, all to be attached.

Any specific reason must be mentioned like if any disability or that person a
female is pregnant or any important parameter to be mentioned.

Any other evidence, if important to be attached or be stated as the case may be.
The details and the documents must be correct. That is the original and the actual
documents to be attached.

Any other reason, if deems fit.

o Ministry of Home Affairs:?®

Then the second step is that the petition be given to the Ministry of Home Affairs at the

2 President’s Power to Pardon, India, available at https://www.drishtiias.com (last visited on 13December 2024)
22 pardoning power of President, India, available at https://chahalacademy.com (last visited on 13December 2024)

2 1bid.,
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central level.

o Respective State Government:
The Ministry of Home Affairs sends the petition to the concerned state government for
its recommendations.

o Review by the Ministry of Home Affairs:
After getting the recommendations and the report by the concerned state government,
the Ministry reviews by its own also.

o Petition sent to the President of India:?*
After all the review and the recommendations done, the petition with all the relevant
facts and report of the state government and the Ministry of Home Affairs is sent to the
President of India for its final decision. President can accept, reject or make the decision
pending, but only within a reasonable time. The President‘s decision is based on the
recommendations of the Prime Minister.
This is the procedure to be followed. If any convicted person wants to apply for pardon,
he/she can request and apply for the petition under Article 72 to the President of India.

Case: Maru Ram versus Union of India?®
“The Supreme Court said that the President of India has to give decision on the advice of the

central government, and not by his own discretion, and the advice is binding on the President.”

PROCEDURE TO BE FOLLOWED FOR PARDON UNDER ARTICLE
161 OF THE INDIAN CONSTITUTION

There is a certain procedure to be followed to take pardon from the governor of the state. It has
the following steps given below-
o Mercy petition to be filed:?
This is the first step in which the petition is to be filed either by the convicted person
himself/herself or their legal representatives. Their relatives can also file this. But it
should be attached along with a particular details like-
e Name, parentage and address of the convicted person.

e Judgments of the subordinate courts and the High Court of that respective state.

24 Supra note 18
251980 AIR 2147
26 Supra note 20
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e The judgment of the Supreme Court, also, if the convicted person appealed their
also and then filed petition to the governor of that respective state.
e Copy of the first information report.
e Any other specification, if considered necessary to be attached.
o Home Department at the state level:
Then the second step is when the petition is being reviewed by the respective State
government and may also o consult the home department at the state level to review all
the necessary credentials, and then the recommendations are sent to the Governor by
the state government.
o Petition sent to the Governor:
After all the recommendations done by the concerned state government in reference to
the Home Department, the report is sent to the Governor for its consideration.
o Petition sent to the President of India in exceptional circumstances:?’
If some grave offence has been committed by the convicted person, which is maybe of
moral turpitude or on the subject mentioned in the union list or is against the country,
the petition is sent to the President of India for its recommendations.
o Decision of the Governor:®
After all the procedure, the governor within its permissible limit of the pardoning power
under Article 161 of the Indian constitution and along with the recommendations of the
Chief minister and concerned state government, gives final decision on the petition.
After the decision, it is sent for the execution of the decision to the appropriate

authorities.

COMPARATIVE ANALYSIS OF ARTICLE 72 AND ARTICLE 161 OF
THE CONSTITUTION OF INDIA

If we simply read the bare language of both the articles under which the pardoning power is
given to both the President of India and Governor of the states, a simple law, student can also
understand that the powers which are given to the President of India is far more superior to that

of the Governor of the state.

Undoubtedly, if we do comparative analysis of both the powers, the power of the President of
India has a wider ambit and has a wider jurisdiction to that of the Governor of the state.

27 President’s Power to Pardon, India, available at https://www.byjus.com (last visited on 17 December 2024)
28 Karat Lawz Academy, Index to constitution of India (Delhi 2024)
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After reading with the legal language of both the articles, there are both the similarities and the

differences present in between them. It is because of the differences, which makes the power

of the president far more than that of the Governor of the state.?®

SIMILARITIES

If we see the similarities, these are as follows-

Both the President and the Governor have the power of commutation that is substituting
one form of punishment with that of another form.°

Both the President and the Governor have the power of pardon, but the extent of this
varies from article to article of the Indian constitution.

Both the President and the Governor have the power of respite that is granting lesser
form of punishment due to some genuine issues like disability, pregnancy, etc.

Both the President and the Governor have the power of remit that is reducing the time
period of the punishment.®

Both the President and the Governor have the power of reprieve that is granting time to
the convicted person so that he/she can apply for pardon or commutation.

Both the President and Governor’s pardoning powers are considered as the
extraordinary powers.

Both the President and Governor have granted with the pardoning powers under the

Constitution of India.%?

These are some of the similarities between the pardoning powers of the President and the

Governor.

DIFFERENCES

The differences between the pardoning powers of the President and the Governor are as

follows-

The major difference between the pardoning power of the President and Governor is

that the President can only pardon the death sentence and governor of the state cannot.

29 The Constitution of India, art. 72

30 Supra note 5

31 Supra note 12

32 The Constitution of India, arts 72,161
33 The Constitution of India, art 72(1)(a)
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e Another major difference is that the Governor cannot pardon when the punishment is
granted in Court Martial also called as Military Court.®*
e Moreover, the President grants pardon for the offences mentioned in union law whereas
Governor can grant pardon only for the offences mentioned in the state law.®
e Another major difference is that if the petition which has been sent to the Governor and
if that person has committed offence on the subject mention in union law also, the
Governor may take recommendations from the President of India. This also shows that
President has a superior power.
e Another difference is that if the Governor of the state has rejected or refused to grant
pardon and refuse to exercise his pardoning power, there is no bar in the constitution of
India, that convicted person cannot go to the President of India. The convicted person
can apply to the President of India to grant him/her Pardon as president of India is
present at the top position by the constitution of India to grant pardon.
So, if we comparatively analyze both the similarities and the differences of the pardoning
power of the President of India and the Governor of the state, the pardoning powers of the
President has secured a more superior position to that of Governor of the states and so the
jurisdiction of Article 72 of the Indian constitution has wider jurisdiction as compared to Article
161 of the Indian Constitution.*®

CONCLUSION

The pardoning powers which are mentioned under the Indian constitution, and which has been
invested on the President of India and to the governor of the state, holds a great importance in
the country. It has a great significance in the country as it helps the innocent if being falsely
prosecuted, and also helps the convicted person for some relief from the punishment granted
by the judiciary. Undoubtedly, the President of India has a wider jurisdiction as compared to
the Governor of the states. These articles are basically included for the betterment not only of
the people but also of the society as whole, thereby making country a proper place to live with
faith, safety and security.

34 The Constitution of India, art 72(1)(c)
% The Constitution of India, art 72(1)(b)
36 Supra note 20
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