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Abstract 

The Indian judicial system is currently overburdened with an unprecedented volume of pending 

cases, with approximately five crore cases awaiting resolution as of December 31, 2022. This 

delay undermines the constitutional guarantee of timely justice and erodes public trust in the 

legal system. In response to this crisis, alternative dispute resolution (ADR) mechanisms, 

particularly mediation, have emerged as effective and efficient pathways for delivering justice. 

Mediation offers a voluntary, non-adversarial approach to conflict resolution, promoting 

dialogue, confidentiality, and consensus. Despite its advantages, the institutionalization of 

mediation in India faces several challenges, including legislative gaps, lack of awareness, and 

limited judicial encouragement. This paper explores the concept, types, legal framework, and 

judicial endorsement of mediation in India, while critically examining the obstacles impeding 

its wider acceptance and implementation. 

 

Keywords: Mediation, Alternative Dispute Resolution, Judicial Backlog, Legal Framework, 

Indian Judiciary, Mediation Bill 2021 

 

1. Introduction 

India's judicial system is grappling with an extraordinary backlog of cases, posing a serious 

threat to the right to a speedy trial as guaranteed under Article 21 of the Constitution. 

Traditional litigation has become increasingly unaffordable, formal, and time-consuming. In 

this context, mediation—a core component of ADR—presents a viable alternative that fosters 

voluntary, efficient, and cost-effective resolution of disputes. Historically rooted in India’s 
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cultural and social systems, including the Panchayat and epics like the Mahabharata, mediation 

is now gaining prominence as a modern legal tool. This research paper evaluates mediation’s 

contemporary relevance, types, legislative and judicial support, and challenges to its 

institutionalization. 

 

2. Concept and Definitions of Mediation 

Mediation is a voluntary and collaborative dispute resolution process wherein a neutral third 

party (the mediator) facilitates dialogue between disputing parties to help them arrive at a 

mutually acceptable agreement. The process emphasizes party autonomy and confidentiality, 

and unlike arbitration or litigation, the mediator does not impose a binding decision. 

 

According to Black’s Law Dictionary, mediation is defined as “a method of non-binding 

dispute resolution involving a neutral third party who tries to help the disputing parties to reach 

a mutually agreeable solution.” 

 

The Cambridge Dictionary defines it as “the process of talking to two separate people or 

groups involved in a disagreement to try to help them to agree or find a solution to their 

problems.” 

 

3. Salient Features of Mediation 

Mediation offers several features that distinguish it from traditional litigation and other ADR 

methods: 

 Voluntariness and Party Autonomy: Participation is voluntary, and the decision-

making power rests solely with the parties. 

 Non-binding Nature: Mediators lack authority to impose a solution, functioning solely 

as facilitators. 

 Confidentiality: The process is private, and disclosures made during mediation are 

inadmissible in future legal proceedings. 

 Interest-based Dialogue: Focus is placed on parties’ interests rather than legal 

positions, fostering creative and flexible solutions. 

 Cost-effectiveness and Speed: Mediation is significantly less expensive and time-

consuming compared to litigation. 
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4. Classification of Mediation 

Mediation in India can be broadly categorized into the following types: 

4.1 Court-referred Mediation 

Under Section 89 of the Code of Civil Procedure, 1908, courts are empowered to refer 

pending disputes to mediation. This is especially common in family law matters. 

 

4.2 Private Mediation 

Individuals, corporations, and even government entities may voluntarily choose private 

mediation by appointing a trained mediator for a fee. 

 

4.3 Pre-Institution Mediation in Commercial Disputes 

Pursuant to Section 12A of the Commercial Courts Act, 2015, amended in 2018, parties 

involved in commercial disputes above ₹3 lakh must undertake pre-institution mediation before 

approaching the court, provided no urgent interim relief is sought. 

 

5. Statutory Framework Supporting Mediation in India 

India’s legislative framework supports mediation through various statutory provisions: 

1. Industrial Disputes Act, 1947 (Section 4) – Appoints conciliators to mediate industrial 

disputes. 

2. Order XXXIIA, CPC, 1908 – Advocates mediation in family and guardianship 

disputes. 

3. Section 89 CPC & Order X Rule 1A – Mandates court referral to ADR methods 

including mediation. 

4. MSME Development Act, 2006 (Section 18) – Provides conciliation for payment-

related disputes. 

5. Companies Act, 2013 (Section 442) – Enables NCLT and NCLAT to refer disputes to 

mediation. 

6. Family Laws – Mandate mediation under: 

o Section 14(2), Hindu Marriage Act, 1955 

o Section 29(2), Special Marriage Act, 1954 

o Section 9, Family Courts Act, 1984 

7. RERA, 2016 (Section 32(g)) – Encourages dispute resolution between promoters and 

allottees. 
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8. Legal Services Authorities Act, 1987 – Establishes legal aid bodies that promote 

mediation. 

9. Consumer Protection Act, 2019 (Sections 37–38) – Permits referral to mediation at 

district forum level. 

10. Companies (Mediation and Conciliation) Rules, 2016 – Provides for a Board of 

Mediators. 

11. Commercial Courts Act, 2015 (Section 12A) – Enforces pre-institution mediation for 

certain commercial cases. 

 

6. Judicial Endorsement of Mediation 

Indian courts have actively supported mediation as a tool to alleviate the judiciary’s burden: 

 Hussainara Khatoon v. State of Bihar (1979) – Recognized speedy trial as a 

fundamental right under Article 21. 

 Salem Advocate Bar Association v. Union of India (2003) – Urged judicial 

encouragement of ADR mechanisms, including mediation. 

 Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (2010) – 

Highlighted the suitability of mediation for various civil disputes. 

 M.R. Krishna Murthi v. New India Assurance Co. Ltd. (2019) – Recommended 

enactment of a comprehensive Mediation Act. 

 M. Siddiq v. Mahant Suresh Das (Ayodhya Case, 2019) – Referred a sensitive 

religious land dispute to mediation despite lack of consensus, demonstrating judicial 

confidence in the process. 

 

7. Challenges in the Institutionalization of Mediation 

Despite its benefits, mediation in India faces several systemic and socio-cultural hurdles: 

1. Reluctance Among Legal Practitioners: Many lawyers avoid suggesting mediation 

due to financial disincentives and unfamiliarity with ADR processes. 

2. Cultural Barriers: Settlement is often perceived as weakness, discouraging parties 

from opting for mediation. 

3. Inadequate Judicial Infrastructure: Lower courts lack structured mediation 

mechanisms; most initiatives stem from higher judiciary. 

4. Public Unawareness: General knowledge about mediation remains limited, even 

though statutory provisions exist. 
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5. Absence of Standalone Legislation: Mediation lacks a dedicated legislative 

framework. The proposed Mediation Bill, 2021, which seeks to regulate and 

institutionalize the process, remains pending before Parliament. 

 

8. Conclusion and Recommendations 

Mediation holds the potential to transform India’s justice delivery system by providing a fast, 

amicable, and accessible mode of dispute resolution. However, its mainstream adoption 

necessitates multi-stakeholder engagement and structural reforms. Immediate legislative action 

on the Mediation Bill, 2021 is essential to establish a coherent legal framework that guarantees 

enforceability, confidentiality, and party autonomy. Simultaneously, awareness campaigns, 

judicial training, and professional incentives for lawyers must be prioritized. Only through such 

comprehensive efforts can mediation evolve into a reliable and preferred method of justice 

delivery in India, supplementing the overburdened judiciary and ensuring the right to timely 

justice as envisaged under the Constitution. 
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