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Abstract

One of the most important and longstanding debates of Indian Constitutional Law is the
connection between the constitutional amendments and judicial review. The given paper is the
in depth analysis of the development, extent, and validity of judicial review over the
constitutional amendments with the specific emphasis on the development and usage of the
Basic Structure Doctrine. Although Article 368 of the Constitution of India grants the
Parliament the authority to amend the Constitution, lack of a clear substantive restraint has
traditionally created conflict between the sovereignty of the parliament and the supremacy of
the Constitution. Over an extended period of historical judicial litigation, the Supreme Court
of India has gradually been able to define the boundaries of this relationship, the result of
which has been the development of the Basic Structure Doctrine in Kesavananda Bharati v.
State of Kerala (1973).

This paper follows the chronological development of the amending power starting with the
early judicial deference, the aggressive approach taken in Golaknath and the ultimate synthesis
of doctrines as was reached in Kesavananda Bharati. It also examines the recent cases over
the past four decades which have made the doctrine both limited and more rigid, as well as its
functions in providing some insulation against constitutional diminution. The paper has
critically analyzed the validity of the judicial review in this regard with issues of judicial
overreach and accountability to the people taken into account. It postulates that even though
it is indeterminate, the Basic Structure Doctrine is still an essential constitutional device which
does not change the identity, continuity, and integrity of the Indian Constitution but permits a

principled democratic development.

Keywords: Constitutional Amendments, Judicial Review, Basic Structure Doctrine,
Constitutional Supremacy, Parliamentary Sovereignty

Introduction
The Constitution of India is a design of well considered stability and flexibility, that introduces
an ideal mechanism which allows its own evolution®. Such duality can be seen in the clauses
of the constitutional amendments according to which Parliament has all options on possible
alterations in the Constitution in line with the shifting social, political and economic

1 M.P. JAIN, INDIAN CONSTITUTIONAL LAW 3-5 (8th ed. 2018).
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circumstances?. Simultaneously, there exist some principles that the Constitution rests on,

which outline its identity and validity.

The cooperation between constitutional reforms and judicial review has dominated the
paradigm of Indian constitutionalism?®. The core issue of this debate lies in determining whether
the power of Parliament to amend the Constitution can be limited by some inherent boundary.
This question leads to some essential issues of the essence of constitutional supremacy, the
boundaries of the power of democracies, and the place occupied by courts as the protectors of

constitutional principles.

The development of a concept known as the Basic Structure Doctrine is a unique way that the
court adopted these issues*. It is an effort towards balancing both the necessity to have some
flexibility in the Constitution and the necessity to maintain the key characteristics of the
Constitution. This paper is going to discuss the development of this doctrine, and the critical
study of its implications on the constitutional government in India and the developments
further.

Constitutional Framework of Amendment
Article 368 gives Parliament the power to make constitutional amendments, including the
procedure and the power to make constitutional amendments®, which is in contrast to ordinary
legislations since in some instances, the state legislatures are to ratify the reforms made. Such
progressive amendment process shows that the framers believed that any change to the

constitution has to be gradual and agreeable.

The framers of the Constitution were conscious that a compromise was required between
inflexibility and flexibility®. They wanted to avoid the extreme inflexibility of the constitutions,
like that belonging to the United States, but they also desired to prevent the extreme elasticity
of the British system of parliamentary sovereignty. Article 368 was therefore a device that

would enable the Constitution to change without jeopardizing its stability.

2 INDIA CONST. art. 368.

3V.N. SHUKLA, CONSTITUTION OF INDIA 1020 (13th ed. 2017).
41d. at 1025.

> INDIA CONST. art. 368.

6 JAIN, supra note 1, at 1800-02.
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The Constitution however does not specify the substantive boundaries of the amending power.
This has been an interpretative issue of controversy, which has resulted in different judicial

views on the scope of Parliamentary power.

Research Objective
To examine the validity of judicial review over constitutional amendments, the development
of the basic structure doctrine and its current utility as a constitutional constraint on the

amending power of the Parliament.

Research Question
Whether judicial review over constitutional amendments is constitutionally and democratically
warranted in the Indian context and how this debate led to the evolution of Basic Structure
Doctrine and to what degree does it today provide principled and workable restriction on the

amending power of parliament?

Research Methodology
The research in this paper is based on a doctrinal and analytical method of legal study. It is
mainly founded on the analysis of primary and secondary sources of law. The main sources
will be the Constitution of India and landmark judgments of the Supreme Court which
influenced the interpretation of Article 368 and the breadth of judicial review. This analysis
mainly relies on key judicial decisions as they show how the constitutional doctrine has
changed over time. These rulings are not just reviewed based on holdings but the justification
and the philosophy. The research will also operate at a level of academic commentary and
scholarly literature to offer a wider point of view of the issues at hand. The approach is
qualitative, and it aims at interpreting information but not quantitative data. It is aimed at
studying the conceptual grounds of the Basic Structure Doctrine and measuring the
consequences of its doctrine to constitutional government. It is hoped through an analysis of
opposing sides of the debate and theoretical constructs that the study can critically and

impartially evaluate the matter.

Early Judicial Interpretation
During the early years of the adoption of the Constitution, the deferential attitude to the
amending power of Parliament took place in the Supreme Court because of the wish to honor
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the democratizing decision made by the legislative organ and to enable socio economic changes
within a newly independent state’. The Supreme Court in the case of Shankari Prasad v. Union
of India (1951) was able to impose the validity of the First Constitutional Amendment with the
view that constitutional amendments were not classified as law in the meaning provided in
Article 13 of the Constitution, so that they could not be opposed on the ground that they had
violated Fundamental Rights®. With this adherence being repeated in the case of Sajjan Singh
v. State of Rajasthan (1965) when the Court once again supported the power of Parliament to
amend Fundamental Rights®, there were also spirally emerging conjectures who did not
consider the wisdom of giving unrestricted amending authority. The genesis of judicial restraint
under consideration therefore expressed a clash of interests between submission to

parliamentary power and a new concern over constitutional identity.

Another important constitutional jurisprudence development was the ruling of the case of I.C.
Golaknath v. State of Punjab in 1967%°. The case was the first of its kind, in that the Supreme
Court took a contrary stand to its previous ruling and ruled that Parliament lacked the authority
to amend Fundamental Rights. The Court had the rationale that constitutional amendments
were included in definition of law in Articlel3, and thus could not abridge or deprive
Fundamental Rights. The case of Golaknath was a triumphant statement of Judicial power and
a stipulation of the sacredness of Fundamental Rights. Nonetheless, the ruling also brought
forth substantial controversy, especially its effect on the legislation of Parliament to make
changes in socio economic reforms. In reply, the Parliament passed the Twenty-F'lourth
Amendment which clearly stated that it had the authority to make amendments in any part of
the Constitution that included Fundamental Rights. The disagreement between the courts and
the legislature following the case of Golaknath predetermined the development of this dispute

into a more significant one in the landmark case of Kesavananda Bharati.

Kesavananda Bharati v. The State of Kerala (1973) decision was a landmark in the Indian
constitutional law*? and the Supreme Court sought a compromise between parliament and the
constitutional restriction, which would alter the constitutional landscape essentially. The Court

in a narrowly divided decision stated that although the Parliament had enormous powers to

71d. at 1805.

8 Shankari Prasad v. Union of India, A.I.R. 1951 S.C. 458.

% Sajjan Singh v. State of Rajasthan, A.l.R. 1965 S.C. 845.

10].C. Golaknath v. State of Punjab, A.I.R. 1967 S.C. 1643.

11 SHUKLA, supra note 3, at 1026.

12 Kesavananda Bharati v. State of Kerala, (1973) 4 S.C.C. 225 (India).
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amend the Constitution, this was not infinite. It is not one of the powers to be practiced in a
way that will destroy or change the fundamental framework of the Constitution*The so called
Basic Structure Doctrine brought forward substantive concerns on the amending power. The
doctrine denotes subtle interpretation of constitutional governance. It recognises the necessity
of changing the Constitution but making sure that change is not made at the expense of the
fundamental identity of the Constitution. The Court noted the existence of several features that
constituted the basic structure which included Supremacy of the Constitution, rule of law,
separation of powers and principle of judicial review. Notably, the Court did not give a
comprehensive definition of the basic structure that will remain fixed in time and thus left the
doctrine to evolve over time'*. Kesavananda Bharati has its importance in its innovative version
of doctrines as well as in its validation of the supremacy of the constitution. It provided that
the Constitution cannot be considered as a purely political document but it is more a legal

document that sets boundaries on each of the branches of government.

Post-Kesavananda Developments
The judgment in Kesavananda Bharati v. State of Kerala (1973) represented a critical stage in
the development of the Indian constitutional jurisprudence, because it gave the Parliament the
mandate to enhance amending power under Article 368, whilst not explaining what exactly the
Basic Structure Doctrine entailed, what were its limitations, and how to be applied in practice®®.
The following court rulings were important in making such aspects clear, hence making the
doctrine an important foundation of Indian constitutional law. The initial application of the
Basic Structure Doctrine came with the case of Indira Nehru Gandhi v. Raj Narain (1975) and
this case came up in the light of the high political and constitutional upheaval®. This
amendment actually tried to inoculate the electoral controversy of the top executive office in

the jurisdiction of the courts effectively deteriorating the principle of accountability.

The Supreme court used the Basic Structure Doctrine to invalidate the amendment in deciding
on this case. The Court believed that democracy under the Indian Constitution does not just
warrant merely a holding of elections, but rather the wider principle of free and fair elections
which is conducted under a condition of equality as well as under the supervision of the

3 d

14 JAIN, supra note 1, at 1825.

15 JAIN, supra note 1, at 1820-25.

16 Indira Nehru Gandhi v. Raj Narain, 1975 Supp. S.C.C. 1 (India).
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judiciary. It also underlined the fact that judicial review and rule of law is also part of ensuring
integrity of democratic processes'’. The amendment breached these fundamental principles,
and the decision, as it was, was noteworthy both in guaranteeing that an amendment was
invalidated to the constitution, but also in proving that the Basic Structure Doctrine was a

substantive and enforced restriction of the amendment power of Parliament.

This doctrine was again strengthened and developed in the case of Minerva Mills v. Union of
India (1980) which contemplated a challenge to provisions of the forty second amendment to
the constitution'®, which was restrained in the state of emergency and was aimed to enhance
the amending authority and curb the judicial review of the constitution. Particularly, Article
368, clauses (4) and (5) were added to proclaim that no matter of questioning the constitutional
amendments would be called in any court and that no restraint of the powers of Parliament
amending the Constitution would be provided. These provisions were declared unconstitutional
by the Supreme Court which said that they contravened the fundamental framework of the
Constitution. The Court noted that the Constitution is in the premise of limited government,
and that the power of amendment is in itself limited. It believed that a narrowness of the
amending power was a fundamental characteristic of the Constitution, and Parliament could
not cause it to be turned into an open one. Together with this the decision of the Minerva Mills
also highlighted the necessity to balance between the Fundamental Rights and Directive
Principles of State Policy, and the court characterized that this harmony is a crucial element of

the constitutional structure®®.

The other development was in Waman Rao v. Union of India (1981), in which the Supreme
Court took issues on legislation that was put in the Ninth Schedule of the Constitution.
Parliament had been using the Ninth Schedule to shield against judicial review certain laws
including land reform laws?’. The Court permitted adjustments to the Constitution following
the day of the Kesavananda Bharati ruling which refers to 24 April 1973 to be reviewed in view
of the Basic Structure Doctrine. This ruling added a time constraint where the laws added in
the Ninth Schedule could be overturned in the event that they had breached the fundamental
construction. Meanwhile the Court further affirmed previous amendments and saved

constitutional continuity and stability.

4.

18 Minerva Mills v. Union of India, (1980) 3 S.C.C. 625 (India).
9 d.

20 \Waman Rao v. Union of India, (1981) 2 S.C.C. 362 (India).
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The doctrine was further broadened in the case of the I.R. Coelho v. State of Tamil Nadu (2007)
in which a nine judge bench of the Supreme Court revived the issue of the Ninth Schedule?.
The question was whether laws contained in the Ninth Schedule could not be subjected to
judicial scrutiny in so far as they infringed on fundamental rights that comprised the basic
structure. This ruling contributed greatly to enhancing the doctrine as it made it clear that the
Parliament cannot resort to constitutional tools to prevent judicial review of laws that violate
fundamental constitutional values. The ruling affirmed the sovereignty of the Constitution and

highlighted the judiciary to safeguard its essential values.

The latter case, which is relatively new and has made one of the most substantial usages of the
Basic Structure Doctrine, is Supreme Court Advocates-on-Record Association v. Union of India
(2015), often known as the NJAC case?. In the case, the Supreme Court had ruled on the
validity of the Ninety Ninth Constitutional Amendment, which would substitute the system of
collegium judicial appointment The amendment was meant to bring more executive
interference in the way judges were appointed which had in its issue more doubts on judicial

independence.

The Court dismissed the amendment as it lacked judicial independence which is one of the
basic pieces of the basic structure of the Constitution. It had rationalized that any system that
destroys the principle of separation so far as the judiciary is concerned will be a blow on the
rule of the law and the checks and balances system. That judgment reinstated that the Basic
Structure Doctrine remains active as a crucial guard against constitutional amendments that

jeopardize the wholeness of democratic institutions.

All these decisions represent the dynamic character and development of the Basic Structure
Doctrine. The doctrine has evolved over time by judicial interpretation in reaction to new
constitutional issues as they arose rather than being perceived to have a certain fixed set of
principles?*. This flexibility has helped the doctrine to be up to date in a shifting constitutional
environment. Simultaneously, propagation of the doctrine has formulated significant concerns
as far as limits of judicial authority are concerned. Opponents claim that it is because the
doctrine is more open ended giving too much discretion in the hands of the judiciary thus most

2L |.R. Coelho v. State of Tamil Nadu, (2007) 2 S.C.C. 1 (India).

22 Supreme Court Advocates-on-Record Ass’n v. Union of India, (2016) 5 S.C.C. 1 (India).
Bd.

2 SHUKLA, supra note 3, at 1030-32.
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likely creating confusion and inconsistency in municipal interpretation. The advocates,
however, argue that this is needed to keep the main values of the Constitution alive when faced
with the changing political and social situations.

To sum up, the post Kesavananda events have been critical in the process of re
constitutionalizing the Basic Structure Doctrine so as to make it an effective constitutional
protection. With a number of landmark rulings, the Supreme Court has outlined its
comprehension, strengthened its power and broadened its practice. It has become part and
parcel of the Indian constitutional government ensuring that the constitutional power to amend

the Constitution lies within the margins of constitutional supremacy and rule of law.

Analysis
The judicial review is a constituent element of the constitutional governance in India®. It
provides that all the activities of the state including the amendments made to the Constitution
are in line with the Constitution. Here, judicial review can be used as a measure to prevent the

misuse of the power of the constituent.

The validity of judicial review has been subject to debate though. Its advocates claim that there
is a need to safeguard the constitutional values and avert the excess of the majority. The
opponents, however, argue that it compromises the ideals of democracy since unelected judges
are appointed to interfere with the will of legislators. Such tension portrays a greater dispute
between constitutional dominance and mass rule. It is difficult to establish a balance, which
would not violate democratic decision making and at the same time uphold the Constitution's

integrity.

The Basic Structure Doctrine has been important in maintaining the identity of the Constitution
and a continuation of democratic rule?. It has helped to avert misuse of the amending power
and protect basic concepts like the rule of law and judicial independence. Meanwhile, some
crucial issues concerning the doctrine, such as its open ended character and judicial precedence,
ought to be of concern. Lack of clarity with respect to the basic structure gives place to

flexibility but it also leaves one uncertain in its application. Nonetheless, the doctrine is a

% L. CHANDRA KUMAR v. UNION OF INDIA, (1997) 3 S.C.C. 261 (India).
2 JAIN, supra note 1, at 1830.
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feasible approach to address the problem of constitutionally based governance. It offers a
system that is tolerant to stability, as well as change so that the Constitution is still a living

document without being lost in its essence.

Conclusion
The development of the amendment of the Indian constitution and judicial review convey the
aim of striking a balance between the competing values in the constitution. The Basic Structure
Doctrine is a singular and original response to this difficulty and offers a process of maintaining
the identity of the Constitution and permits its development?’. Despite the limitations, which
the doctrine has, the doctrine is a vital element of Indian constitutionalism. It helps to have a
constitutional change informed by core values and makes the use of power limited by
constitutional imperatives. In any dynamic and nonhomogenous democracy such as in India,
the Basic Structure Doctrine is an important mechanism that prevents the decline of the
constitutional principles. It has become a monument to the eternal power and flexibility of the
Indian Constitution so that it now remains a source of democratic administration and the rule

of law.
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