
www.ijlra.com 

Volume 3 Issue 2 | April 2026 

 

ISSN: 2582-6433 

 

 

http://www.ijlra.com/


www.ijlra.com 

Volume 3 Issue 2 | April 2026 

 

ISSN: 2582-6433 

 

 

Page | 2662 
 

 

 

 

 

 

 

 

DISCLAIMER 

 

No part of this publication may be reproduced, stored, transmitted, or distributed in any form 

or by any means, whether electronic, mechanical, photocopying, recording, or otherwise, 

without prior written permission of the Managing Editor of the International Journal for Legal 

Research & Analysis (IJLRA). 

 

The views, opinions, interpretations, and conclusions expressed in the articles published in this 

journal are solely those of the respective authors. They do not necessarily reflect the views of 

the Editorial Board, Editors, Reviewers, Advisors, or the Publisher of IJLRA. 

 

Although every reasonable effort has been made to ensure the accuracy, authenticity, and 

proper citation of the content published in this journal, neither the Editorial Board nor IJLRA 

shall be held liable or responsible, in any manner whatsoever, for any loss, damage, or 

consequence arising from the use, reliance upon, or interpretation of the information contained 

in this publication. 

 

The content published herein is intended solely for academic and informational purposes and 

shall not be construed as legal advice or professional opinion. 

 

Copyright © International Journal for Legal Research & Analysis. 

All rights reserved. 

 

 

 

 

 

http://www.ijlra.com/


www.ijlra.com 

Volume 3 Issue 2 | April 2026 

 

ISSN: 2582-6433 

 

 

Page | 2663 
 

 

 

 

 

 

ABOUT US 

 

The International Journal for Legal Research & Analysis (IJLRA) (ISSN: 2582-6433) is a peer-

reviewed, academic, online journal published on a monthly basis. The journal aims to provide 

a comprehensive and interactive platform for the publication of original and high-quality legal 

research. 

 

IJLRA publishes Short Articles, Long Articles, Research Papers, Case Comments, Book 

Reviews, Essays, and interdisciplinary studies in the field of law and allied disciplines. The 

journal seeks to promote critical analysis and informed discourse on contemporary legal, social, 

and policy issues. 

 

The primary objective of IJLRA is to enhance academic engagement and scholarly dialogue 

among law students, researchers, academicians, legal professionals, and members of the Bar 

and Bench. The journal endeavours to establish itself as a credible and widely cited academic 

publication through the publication of original, well-researched, and analytically sound 

contributions. 

 

IJLRA welcomes submissions from all branches of law, provided the work is original, 

unpublished, and submitted in accordance with the prescribed submission guidelines. All 

manuscripts are subject to a rigorous peer-review process to ensure academic quality, 

originality, and relevance. 

 

Through its publications, the International Journal for Legal Research & Analysis aspires to 

contribute meaningfully to legal scholarship and the development of law as an instrument of 

justice and social progress. 

 

 

 

 

http://www.ijlra.com/


www.ijlra.com 

Volume 3 Issue 2 | April 2026 

 

ISSN: 2582-6433 

 

 

Page | 2664 
 

 

 

 

 

 

 

PUBLICATION ETHICS, COPYRIGHT & AUTHOR 

RESPONSIBILITY STATEMENT 

 

The International Journal for Legal Research and Analysis (IJLRA) is committed to upholding 

the highest standards of publication ethics and academic integrity. All manuscripts submitted 

to the journal must be original, unpublished, and free from plagiarism, data fabrication, 

falsification, or any form of unethical research or publication practice. Authors are solely 

responsible for the accuracy, originality, legality, and ethical compliance of their work and 

must ensure that all sources are properly cited and that necessary permissions for any third-

party copyrighted material have been duly obtained prior to submission. Copyright in all 

published articles vests with IJLRA, unless otherwise expressly stated, and authors grant the 

journal the irrevocable right to publish, reproduce, distribute, and archive their work in print 

and electronic formats. The views and opinions expressed in the articles are those of the authors 

alone and do not reflect the views of the Editors, Editorial Board, Reviewers, or Publisher. 

IJLRA shall not be liable for any loss, damage, claim, or legal consequence arising from the 

use, reliance upon, or interpretation of the content published. By submitting a manuscript, the 

author(s) agree to fully indemnify and hold harmless the journal, its Editor-in-Chief, Editors, 

Editorial Board, Reviewers, Advisors, Publisher, and Management against any claims, 

liabilities, or legal proceedings arising out of plagiarism, copyright infringement, defamation, 

breach of confidentiality, or violation of third-party rights. The journal reserves the absolute 

right to reject, withdraw, retract, or remove any manuscript or published article in case of 

ethical or legal violations, without incurring any liability. 

 

 

 

 

 

 

 

http://www.ijlra.com/


www.ijlra.com 

Volume 3 Issue 2 | April 2026 

 

ISSN: 2582-6433 

 

 

Page | 2665 
 

 

ARBITRATION VERSUS LITIGATION IN INDIA: A 

CRITICAL STUDY OF TIME, COST, AND 

INSTITUTIONAL REALITIES 
 

AUTHORED BY - SAKSHMIT MATHUR 

 

 

Abstract 

The transformation of dispute resolution mechanisms in India represents a critical dimension 

of the country’s broader legal and economic development. Arbitration, as a principal 

component of alternative dispute resolution (ADR), has been consistently promoted as a 

mechanism capable of addressing the systemic deficiencies of litigation, particularly in relation 

to time delays and escalating costs. Legislative interventions, including the Arbitration and 

Conciliation Act, 1996 and its subsequent amendments, have sought to create an arbitration-

friendly ecosystem aligned with international standards. 

 

However, the empirical realities of arbitration in India reveal a more complex and often 

contradictory picture. While arbitration is structurally designed to provide expeditious and 

cost-efficient resolution of disputes, its practical functioning is frequently undermined by 

judicial intervention, procedural inefficiencies, and enforcement challenges. This paper 

undertakes a comprehensive doctrinal and analytical examination of arbitration and litigation 

in India, focusing on their comparative performance across three key dimensions: time 

efficiency, cost implications, and institutional effectiveness. 

 

Through an in-depth analysis of statutory frameworks and judicial precedents, including 

Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc., ONGC v. Western Geco 

International Ltd., Associate Builders v. DDA, and Ssangyong Engineering v. NHAI, this study 

demonstrates that arbitration in India has evolved into a hybrid mechanism characterised by 

both autonomy and judicial dependence. 

 

The paper argues that arbitration, in its current form, cannot be regarded as a complete 

substitute for litigation. Instead, it operates as a parallel system that often reproduces the 

inefficiencies it was intended to eliminate. The study concludes by proposing structural reforms 
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aimed at strengthening institutional arbitration, limiting judicial intervention, and enhancing 

enforcement mechanisms, thereby enabling arbitration to fulfil its intended role within India’s 

dispute resolution framework. 

 

1. Introduction 

The legitimacy and effectiveness of any legal system are intrinsically linked to its ability to 

resolve disputes in a manner that is timely, cost-effective, and just. In the Indian context, 

litigation has historically served as the primary mechanism for dispute resolution, supported 

by an extensive judicial infrastructure and codified procedural laws. Courts have traditionally 

been viewed as the ultimate arbiters of rights and obligations, ensuring adherence to legal 

principles and constitutional guarantees. 

 

However, the increasing complexity of commercial transactions, coupled with a growing 

volume of disputes, has placed immense pressure on the judicial system. The result has been a 

persistent backlog of cases, leading to significant delays in adjudication.  

 

These delays have far-reaching implications, not only for litigants but also for the broader 

economy, as uncertainty in dispute resolution adversely affects business confidence and 

investment. 

 

In response to these challenges, arbitration has emerged as a prominent alternative, particularly 

in the domain of commercial disputes. The enactment of the Arbitration and Conciliation Act, 

1996, represented a deliberate effort to modernise India’s arbitration framework and align it 

with global standards. The Act emphasises key principles such as party autonomy, minimal 

judicial intervention, and enforceability of arbitral awards. 

 

Despite these legislative efforts, arbitration in India has not consistently achieved its intended 

objectives. Instead of functioning as a streamlined and efficient mechanism, arbitration often 

becomes entangled in judicial processes, particularly at the stages of appointment, challenge, 

and enforcement of arbitral awards. This has led to a situation where arbitration frequently 

mirrors the inefficiencies associated with litigation. 

 

This paper seeks to critically examine the evolving relationship between arbitration and 

litigation in India. It explores whether arbitration has succeeded in providing a viable 
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alternative to litigation or whether it has become an extension of the judicial process. The 

analysis is grounded in doctrinal research, supported by case law, statutory interpretation, and 

comparative insights. 

 

2. Historical Evolution and Structural Context 

The development of dispute resolution mechanisms in India reflects a gradual transition from 

informal, community-based processes to a highly formalised judicial system. Traditional 

mechanisms such as Panchayats were characterised by flexibility, expediency, and community 

participation. These systems prioritised reconciliation over adjudication and were effective in 

resolving disputes at the local level. 

 

The colonial era introduced a formal legal system based on English common law principles. 

While this system enhanced legal certainty and uniformity, it also introduced procedural 

rigidity and complexity. Post-independence, litigation became the dominant mode of dispute 

resolution, supported by comprehensive statutes such as the Civil Procedure Code, 1908. 

 

Arbitration, although recognised under earlier statutes, remained underdeveloped due to 

excessive judicial interference. The Arbitration Act, 1940, was widely criticised for its 

inefficiencies, with courts frequently intervening at various stages of the arbitration process. 

The Supreme Court in Guru Nanak Foundation v. Rattan Singh observed that arbitration had 

become “a highly technical and cumbersome process,” thereby defeating its purpose. 

 

The enactment of the Arbitration and Conciliation Act, 1996, marked a paradigm shift. By 

incorporating the UNCITRAL Model Law, the Act sought to create a modern and efficient 

arbitration framework. Subsequent amendments in 2015 and 2019 aimed to address practical 

challenges by introducing timelines, promoting institutional arbitration, and reducing judicial 

intervention. 

 

Despite these reforms, arbitration in India continues to face structural challenges, including a 

lack of institutional infrastructure, inconsistent judicial interpretation, and enforcement 

difficulties. 
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3. Theoretical and Jurisprudential Foundations 

3.1 Arbitration as a Hybrid Legal Mechanism: Contract, Procedure, and Public Law 

Arbitration, while often described as a private dispute resolution mechanism, cannot be 

understood purely through the lens of contract law. It occupies a unique position at the 

intersection of contractual autonomy and judicial oversight, thereby functioning as a hybrid 

legal institution. The arbitration agreement constitutes the foundation of the arbitral process, 

reflecting the parties’ consent to resolve disputes outside traditional courts. However, this 

consensual foundation does not render arbitration entirely autonomous. 

 

The enforceability of arbitral awards, the appointment of arbitrators in default situations, and 

the setting aside of awards all require judicial involvement. This interdependence introduces a 

public law dimension into what is otherwise a private adjudicatory process. Consequently, 

arbitration in India operates not as a purely alternative mechanism, but as a complementary 

extension of the judicial system, albeit one with procedural flexibility. 

 

This hybridity creates inherent tensions. On the one hand, excessive judicial intervention 

undermines party autonomy and efficiency. On the other hand, a complete absence of judicial 

oversight may lead to concerns regarding fairness, due process, and enforceability. The Indian 

legal framework, particularly under the Arbitration and Conciliation Act, 1996, attempts to 

balance these competing considerations through provisions such as Section 5, which limits 

judicial intervention. However, judicial interpretation has often expanded the scope of 

intervention beyond legislative intent, thereby distorting this balance. 

 

3.2 Litigation as an Instrument of Public Justice and Norm Development 

Litigation serves not merely as a dispute resolution mechanism, but as an instrument for the 

development and articulation of legal norms. Judicial decisions contribute to the evolution of 

jurisprudence through the doctrine of precedent, thereby ensuring consistency and 

predictability in the legal system. 

 

Unlike arbitration, which prioritises confidentiality and finality, litigation operates within a 

public and transparent framework, enabling scrutiny and accountability. This transparency is 

essential in cases involving public law issues, constitutional rights, and matters affecting 

broader societal interests. 
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However, the very features that enhance the legitimacy of litigation also contribute to its 

inefficiency. The requirement of procedural safeguards, adherence to evidentiary rules, and 

availability of appellate remedies result in prolonged timelines. The Indian judiciary’s multi-

tiered structure, while designed to ensure fairness, often leads to excessive delays. 

 

Thus, litigation and arbitration represent two ends of a spectrum: 

 Litigation prioritises accuracy, consistency, and public accountability 

 Arbitration prioritises efficiency, flexibility, and party autonomy 

The challenge lies in reconciling these competing objectives within a unified dispute resolution 

framework. 

 

4. Judicial Intervention and the Evolution of Arbitration Jurisprudence 

4.1 The BALCO Doctrine: Territoriality and Judicial Restraint 

The judgment in Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc. (2012) 

marked a watershed moment in Indian arbitration law. Before this decision, Indian courts 

exercised jurisdiction over foreign-seated arbitrations under Part I of the Arbitration Act, 

leading to extensive judicial intervention. 

 

The Supreme Court, in BALCO, rejected this approach and adopted the territoriality principle, 

holding that Part I applies only to arbitrations seated in India. This significantly reduced judicial 

interference in international arbitration and aligned Indian law with global standards. 

 

The importance of this decision lies in its reaffirmation of arbitration as a seat-centric process, 

where the jurisdiction of courts is determined by the seat of arbitration rather than the 

nationality of the parties. This brought clarity and predictability to arbitration law in India. 

 

However, the judgment was not without criticism. By excluding the applicability of Part I to 

foreign-seated arbitrations, parties were initially deprived of interim relief from Indian courts.  

 

This gap was later addressed through the 2015 Amendment, which introduced Section 2(2) 

proviso, allowing limited judicial assistance. 

 

Thus, BALCO represents both a progressive shift towards arbitration autonomy and an example 

of the complexities involved in balancing judicial support with non-interference. 
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4.2 ONGC v Western Geco: Expansion of Public Policy and Its Consequences 

The decision in ONGC Ltd. v. Western Geco International Ltd. (2014) significantly altered the 

landscape of arbitration in India by expanding the scope of the “public policy” ground under 

Section 34. 

 

The Court introduced the concept of the “fundamental policy of Indian law,” which included 

principles such as reasonableness, fairness, and adherence to judicial approach. While these 

principles are integral to justice, their incorporation into arbitral review effectively allowed 

courts to re-examine the merits of arbitral awards. 

 

This marked a departure from the principle of minimal judicial intervention. Instead of limiting 

review to procedural irregularities or jurisdictional errors, courts began engaging in substantive 

scrutiny of awards. 

 

The consequences were profound: 

 Increased litigation at the post-award stage 

 Erosion of finality of arbitral awards 

 Delays comparable to traditional litigation 

From a doctrinal perspective, Western Geco blurred the distinction between arbitration and 

appellate review. It effectively transformed courts into supervisory appellate bodies over 

arbitral tribunals, thereby undermining the autonomy of arbitration. 

 

4.3 Corrective Jurisprudence: Associate Builders and Ssangyong 

Recognising the adverse impact of expansive judicial review, the Supreme Court attempted to 

refine the doctrine in subsequent cases. 

 

In Associate Builders v. DDA (2015), the Court categorised the components of “public policy” 

and attempted to restrict its application. However, the judgment still allowed considerable 

scope for judicial intervention. 

 

A more definitive correction came in Ssangyong Engineering v. NHAI (2019), where the Court 

adopted a narrower interpretation of public policy in light of the 2015 Amendment. The Court 

emphasised that arbitral awards should not be interfered with merely because an alternative 

view is possible. 
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This shift reflects an evolving judicial approach towards restoring the balance between 

autonomy and oversight. However, inconsistencies in application across courts continue to 

pose challenges. 

 

5. Time Efficiency: Structural, Procedural, and Post-Award Realities 

5.1 Structural Delays in Litigation: Systemic Inefficiency as a Baseline 

Any meaningful evaluation of arbitration’s time efficiency must begin with a realistic 

assessment of litigation delays in India, as arbitration is often justified in contrast to this 

baseline. The Indian judicial system faces chronic structural constraints, including a severe 

shortage of judges, inadequate infrastructure, and a procedural framework that prioritises 

formalism over efficiency. 

 

The Civil Procedure Code, 1908, while designed to ensure fairness, incorporates multiple 

stages such as pleadings, framing of issues, evidence, cross-examination, and arguments. Each 

of these stages is susceptible to adjournments, often sought strategically by litigants. The 

Supreme Court has repeatedly acknowledged the culture of adjournments as a major 

contributor to delays. 

 

Furthermore, the multi-tier appellate system, comprising District Courts, High Courts, and the 

Supreme Court, allows litigants to prolong disputes significantly. While this system ensures 

thorough judicial scrutiny, it also results in an extended litigation lifecycle, often spanning 

several years or decades. 

 

From an economic perspective, such delays create uncertainty, increase transaction costs, and 

undermine contractual enforcement. Arbitration, therefore, emerges not merely as an 

alternative but as a response to systemic judicial inefficiency. 

 

5.2 Arbitration and the Illusion of Speed: Procedural Realities 

Arbitration is frequently promoted as a faster alternative due to its flexible procedures and 

absence of multiple appellate layers. However, this perception is often overstated, particularly 

in the Indian context. 

 

The introduction of Section 29A through the 2015 Amendment, mandating completion of 

arbitration within 12 months, was a significant legislative attempt to enforce time discipline.  

http://www.ijlra.com/


www.ijlra.com 

Volume 3 Issue 2 | April 2026 

 

ISSN: 2582-6433 

 

 

Page | 2672 
 

 

However, in practice, this provision has been diluted by frequent extensions granted by courts. 

Parties often seek extensions citing the complexity of disputes, multiplicity of issues, or 

procedural delays. Courts, in turn, have adopted a liberal approach in granting such extensions, 

thereby undermining the objective of expeditious resolution. 

 

Moreover, delays arise at the very inception of arbitration. Disputes regarding the validity of 

arbitration agreements or the appointment of arbitrators often lead to proceedings under Section 

11. Before the 2015 Amendment, such proceedings involved detailed judicial scrutiny, 

resulting in substantial delays. Although the amendment sought to limit the scope of judicial 

inquiry, practical delays persist. 

 

Ad hoc arbitration, which dominates the Indian arbitration landscape, further exacerbates 

inefficiency. In the absence of institutional rules and administrative oversight, parties often 

replicate court-like procedures, including extensive pleadings and repeated adjournments. As 

a result, arbitration proceedings frequently mirror litigation rather than offering a streamlined 

alternative. 

 

5.3 Post-Award Delays: Enforcement as the Achilles’ Heel 

Even where arbitration proceedings are conducted efficiently, the post-award stage presents a 

significant bottleneck. The challenge and enforcement of arbitral awards under Sections 34 and 

36 of the Arbitration and Conciliation Act introduce delays that often negate the time 

advantages of arbitration. 

 

In ONGC v. Western Geco International Ltd., the Supreme Court’s expansive interpretation of 

“public policy” allowed courts to undertake substantive review of arbitral awards. This led to 

prolonged litigation, as losing parties routinely challenged awards on broad and often vague 

grounds. 

 

Although the 2015 Amendment sought to address this issue by removing the automatic stay on 

enforcement upon filing a Section 34 petition, delays persist due to procedural complexities 

and judicial backlog. Appeals under Section 37 further extend the timeline, effectively 

transforming arbitration into a multi-stage adjudicatory process comparable to litigation. 

 

Empirical observations suggest that in many cases, the time taken for enforcement exceeds the 
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duration of arbitration itself. This undermines the core objective of arbitration as a mechanism 

for swift dispute resolution. 

 

5.4 Comparative Time Analysis: Conditional Efficiency 

A nuanced analysis reveals that arbitration’s time efficiency is highly contingent on specific 

conditions. In cases involving institutional arbitration, limited judicial intervention, and 

cooperative parties, arbitration can indeed provide faster resolution. 

 

However, in the Indian context, where ad hoc arbitration is prevalent and judicial intervention 

remains significant, the time advantage is often illusory. Arbitration, rather than replacing 

litigation, becomes an additional layer preceding judicial review. 

 

Thus, arbitration’s efficiency must be understood as conditional rather than inherent, dependent 

on institutional support, judicial discipline, and procedural management. 

 

6. Cost Efficiency: Beyond the Simplistic Narrative 

6.1 Direct Cost Structures in Arbitration 

Arbitration involves a range of direct costs, including arbitrator fees, institutional charges, legal 

representation, and administrative expenses. Unlike litigation, where court fees are relatively 

standardised, arbitration costs are often determined by the parties or the tribunal, leading to 

variability and unpredictability. 

 

In high-value commercial disputes, arbitrator fees can be substantial, particularly where 

tribunals comprise multiple arbitrators. The Fourth Schedule of the Arbitration Act, introduced 

to regulate fees, has limited applicability and is often disregarded in practice. 

 

Institutional arbitration, while offering procedural efficiency, involves additional 

administrative costs. For smaller disputes, these costs may render arbitration economically 

unviable. 

 

6.2 Indirect Costs and Economic Externalities 

A comprehensive analysis of cost efficiency must account for indirect costs, including 

opportunity costs, business disruption, and reputational impact. Delays in dispute resolution 

can significantly affect commercial operations, particularly in sectors such as construction and 
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infrastructure. 

 

Arbitration, by virtue of its flexibility, has the potential to minimise such costs. However, where 

arbitration proceedings are prolonged due to procedural inefficiencies or judicial intervention, 

these benefits are diminished. 

 

6.3 Litigation Costs: Structured but Cumulative 

Litigation costs in India are relatively structured, with court fees regulated by statute. However, 

the cumulative cost of litigation can be substantial due to prolonged timelines. Legal fees, 

repeated court appearances, and associated expenses contribute to escalating costs over time. 

The availability of appeals further increases financial burden, as parties incur additional costs 

at each stage of litigation. 

 

6.4 Comparative Cost Analysis: Context Matters 

The assumption that arbitration is inherently cheaper than litigation is overly simplistic. Cost 

efficiency depends on multiple factors, including the nature of the dispute, the conduct of the 

parties, and the procedural framework adopted. 

 

For high-value, complex disputes, arbitration may offer cost advantages by reducing long-term 

litigation expenses. However, for smaller disputes, the high upfront costs of arbitration may 

outweigh its benefits. Thus, cost efficiency in arbitration must be evaluated on a case-by-case 

basis, rather than as a universal attribute. 

 

7. Institutional and Structural Deficiencies in Indian Arbitration 

7.1 Dominance of Ad Hoc Arbitration 

One of the most significant challenges facing arbitration in India is the predominance of ad hoc 

arbitration. Unlike institutional arbitration, which is governed by established rules and 

administrative oversight, ad hoc arbitration lacks standardisation. 

 

This absence of structure often results in procedural inefficiencies, including delays in the 

appointment of arbitrators, a lack of time management, and inconsistent practices. Parties 

frequently adopt litigation-style procedures, undermining the advantages of arbitration. 
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7.2 Weak Institutional Infrastructure 

Although India has established arbitral institutions such as the Mumbai Centre for International 

Arbitration (MCIA) and the Delhi International Arbitration Centre (DIAC), their utilisation 

remains limited. 

 

The lack of awareness, perceived costs, and preference for ad hoc arbitration have hindered the 

growth of institutional arbitration. This stands in contrast to jurisdictions such as Singapore, 

where institutions like SIAC play a central role in dispute resolution. 

 

7.3 Enforcement Challenges and Judicial Inconsistency 

Enforcement of arbitral awards remains a critical issue in India. Courts have, at times, adopted 

inconsistent approaches in interpreting provisions related to public policy and patent illegality. 

This inconsistency creates uncertainty and undermines confidence in arbitration as a reliable 

dispute resolution mechanism. 

 

8. Counter-Arguments and the Continuing Normative Relevance of 

Arbitration 

8.1 Arbitration as a Necessary Complement, not a Replacement 

While much of the preceding analysis has focused on the limitations and inefficiencies of 

arbitration in India, it would be analytically incomplete to dismiss arbitration as an ineffective 

mechanism. A more balanced perspective requires recognition of arbitration’s enduring 

normative value within the broader dispute resolution ecosystem. 

 

Arbitration was never intended to entirely replace litigation. Rather, it was conceptualised as a 

complementary mechanism, designed to operate alongside courts and address specific 

categories of disputes, particularly those involving commercial, technical, or cross-border 

elements. Litigation and arbitration serve different normative purposes: litigation ensures 

public accountability and the development of legal principles, whereas arbitration prioritises 

efficiency, flexibility, and party autonomy. 

 

From this perspective, the shortcomings of arbitration do not negate its relevance; instead, they 

highlight the need for structural refinement. The central question, therefore, is not whether 

arbitration should exist, but how it can be made more effective within the Indian legal 

framework. 
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8.2 Confidentiality and Commercial Sensitivity 

One of the most significant advantages of arbitration lies in its confidential nature. Unlike 

litigation, which is conducted in open courts, arbitration proceedings are private, and arbitral 

awards are not automatically part of the public record. 

 

This feature is particularly valuable in commercial disputes involving trade secrets, intellectual 

property, or sensitive financial information. Corporations often prefer arbitration precisely 

because it allows them to resolve disputes without exposing internal business strategies or 

proprietary information to public scrutiny. 

 

However, confidentiality also raises concerns regarding transparency and accountability. 

Critics argue that excessive reliance on private dispute resolution may lead to the development 

of a “shadow justice system,” where important legal issues are resolved outside the public 

domain. This tension between confidentiality and transparency reflects a broader debate about 

the role of arbitration in a modern legal system. 

 

8.3 Expertise and Specialisation of Arbitrators 

Another key advantage of arbitration is the ability to appoint arbitrators with specialised 

knowledge in the relevant field. In complex commercial disputes, particularly those involving 

construction, energy, or technology, the technical expertise of arbitrators can significantly 

enhance the quality of decision-making. 

 

In contrast, judges in traditional courts are generalists, often required to adjudicate a wide range 

of disputes. While judicial expertise is not to be underestimated, the ability to select subject-

matter experts in arbitration provides a distinct advantage. 

 

Nevertheless, this advantage must be balanced against concerns regarding impartiality and 

independence. The repeated appointment of certain arbitrators in high-value disputes has raised 

questions about potential bias and conflicts of interest. Judicial interventions in cases such as 

Perkins Eastman Architects DPC v. HSCC (India) Ltd. have sought to address these concerns 

by limiting unilateral appointments. 

 

8.4 International Enforceability and Cross-Border Utility 

Perhaps the most compelling argument in favour of arbitration lies in its international 
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enforceability. The New York Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards provides a robust framework for enforcing arbitral awards across jurisdictions. 

In cross-border disputes, litigation often faces challenges related to jurisdiction, choice of law, 

and enforcement of foreign judgments. Arbitration, by contrast, offers a neutral forum and a 

relatively streamlined enforcement mechanism. 

 

For India, which seeks to position itself as a global economic hub, the effectiveness of 

arbitration is critical. Investors and multinational corporations place significant emphasis on 

the availability of reliable dispute resolution mechanisms. Thus, the continued relevance of 

arbitration is closely tied to India’s economic aspirations. 

 

8.5 Critical Reassessment: Between Idealism and Realism 

Despite these advantages, it is necessary to critically reassess the gap between arbitration’s 

theoretical benefits and its practical implementation in India. While arbitration offers 

confidentiality, expertise, and enforceability, these advantages are often undermined by 

procedural inefficiencies, judicial intervention, and cost concerns. The challenge, therefore, 

lies in bridging this gap.  

 

Arbitration must be reformed not by abandoning its core principles, but by ensuring that they 

are effectively implemented. This requires a nuanced approach that recognises both the 

strengths and limitations of arbitration. 

 

9. Comparative International Perspectives: Lessons from Leading 

Jurisdictions 

9.1 Singapore: Institutional Excellence and Judicial Support 

Singapore has emerged as one of the world’s leading arbitration hubs, largely due to its robust 

institutional framework and pro-arbitration judicial approach. The Singapore International 

Arbitration Centre (SIAC) provides structured procedures, administrative support, and strict 

timelines, ensuring efficiency and predictability. 

 

Singaporean courts adopt a policy of minimal intervention, intervening only in exceptional 

circumstances. This judicial restraint reinforces the autonomy of arbitration and enhances 

confidence in the system. 
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Furthermore, Singapore’s legislative framework is continuously updated to reflect international 

best practices, demonstrating a commitment to maintaining its competitive edge. 

 

9.2 United Kingdom: Commercial Orientation and Legal Certainty 

The United Kingdom represents another model of effective arbitration. The Arbitration Act, 

1996, emphasises party autonomy and limits judicial intervention to narrowly defined 

circumstances. English courts have consistently adopted a pro-arbitration stance, recognising 

the importance of finality and efficiency. At the same time, they provide necessary support in 

areas such as enforcement and interim relief. The success of arbitration in the UK can be 

attributed to a combination of a clear legislative framework, judicial consistency, and strong 

institutional support. 

 

9.3 Divergence of the Indian Model 

India’s arbitration framework, while inspired by international models, diverges significantly in 

practice. The prevalence of ad hoc arbitration, coupled with inconsistent judicial interpretation, 

has hindered the development of a coherent arbitration ecosystem. 

 

Unlike Singapore or the UK, India lacks a dominant institutional framework that can 

standardise procedures and ensure efficiency. Judicial intervention, although intended to ensure 

fairness, often extends beyond necessary limits, thereby undermining arbitration. This 

divergence highlights the need for a more coordinated approach to arbitration reform in India. 

 

9.4 Transplantation versus Adaptation 

An important question in comparative analysis is whether India should adopt foreign models 

wholesale or adapt them to its own context. While international best practices provide valuable 

guidance, legal reforms must account for local conditions, including judicial capacity, legal 

culture, and economic realities. Thus, the goal should not be replication, but contextual 

adaptation, ensuring that reforms are both effective and sustainable. 

 

10. Reform and Future Trajectories: Towards a Coherent Arbitration 

Ecosystem 

10.1 Strengthening Institutional Arbitration: A Structural Imperative 

The development of institutional arbitration is perhaps the most critical reform required in 

India. Institutions provide standardised rules, administrative support, and mechanisms for time 
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management, all of which contribute to efficiency. Government initiatives, such as the 

establishment of the Arbitration Council of India, represent steps in the right direction. 

However, greater emphasis must be placed on promoting institutional arbitration among 

practitioners and businesses. 

 

10.2 Judicial Discipline and Doctrinal Consistency 

Judicial intervention must be guided by clear and consistent principles. Courts should adopt a 

restrained approach, intervening only where necessary to ensure fairness and legality. The 

evolution of jurisprudence in cases such as Ssangyong Engineering indicates a shift towards 

greater restraint. However, consistent application across all levels of the judiciary remains a 

challenge. 

 

10.3 Enforcement Reform: Ensuring Finality 

Effective enforcement is essential for the credibility of arbitration. Reforms must focus on 

streamlining enforcement procedures and limiting the scope of challenges to arbitral awards. 

Fast-track mechanisms for enforcement, coupled with strict timelines, can significantly 

enhance efficiency. 

 

10.4 Technological Integration and Online Dispute Resolution 

The integration of technology into dispute resolution processes offers significant potential for 

improving efficiency. Online dispute resolution (ODR) platforms can reduce delays, lower 

costs, and enhance accessibility. The COVID-19 pandemic accelerated the adoption of virtual 

hearings, demonstrating the feasibility of technology-driven arbitration. Continued investment 

in digital infrastructure can further enhance efficiency. 

 

10.5 Cost Regulation and Access to Justice 

High costs remain a significant barrier to the effective use of arbitration. Regulatory 

frameworks for arbitrator fees, combined with greater transparency in cost structures, can 

improve accessibility.  

 

Additionally, promoting arbitration for smaller disputes requires innovative approaches, such 

as simplified procedures and reduced fees. 
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10.6 Building an Arbitration Culture 

Ultimately, the success of arbitration depends not only on legal reforms but also on the 

development of an arbitration-friendly culture. This includes: 

 Training of arbitrators and practitioners 

 Awareness among businesses and legal professionals 

 Development of specialised arbitration bar 

Such cultural transformation is essential for ensuring the long-term success of arbitration in 

India. 

 

11. Conclusion: Reconciling Promise with Practice 

The analysis presented in this paper reveals that arbitration in India occupies a complex and 

evolving position within the broader dispute resolution framework. While it offers significant 

advantages in theory, its practical implementation is constrained by structural, procedural, and 

institutional challenges. 

 

Arbitration has not fully succeeded in displacing litigation as the preferred mode of dispute 

resolution. Instead, it has emerged as a parallel system that often reproduces the inefficiencies 

it was intended to overcome. Judicial intervention, cost concerns, and enforcement challenges 

remain significant obstacles. 

 

However, these challenges should not be viewed as grounds for abandoning arbitration. Rather, 

they underscore the need for comprehensive and sustained reform. Arbitration must be 

reimagined as part of an integrated dispute resolution ecosystem, where it complements rather 

than competes with litigation. 

 

The future of arbitration in India depends on the ability of lawmakers, courts, and practitioners 

to align theory with practice. Through institutional strengthening, judicial discipline, and 

technological innovation, arbitration can fulfil its promise as an efficient, reliable, and globally 

competitive mechanism for dispute resolution. 

 

In conclusion, arbitration in India is not a failed experiment, but an unfinished project, one that 

requires continued effort and reform to realise its full potential. 
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