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ABSTRACT 

The Code of Criminal Procedure, 1973 (CCP) has been superseded by the Bharatiya Nagarik 

Suraksha Sanhita, 2023 (BNSS). The debate over the connection between criminal proceedings 

and India's constitutional guarantees of individual liberty has been reignited after the enactment 

of this legislation. This paper will critically assess the extent to which BNSS reforms the law 

of bail and whether the provisions of BNSS are in furtherance of the guarantees contained in 

Article 21 of the Constitution. It uses a doctrinal research methodology by matching the 

provisions of BNSS with the developing bail jurisprudence of the Supreme Court, starting from 

State of Rajasthan v. Balchand to Satender Kumar Antil v. Central Bureau of Investigation. The 

analysis shows that the BNSS mostly maintains the current system of routine, anticipatory and 

default bail, including minor but significant revisions. Special emphasis is placed on Section 

479, which loosens the requirement for the police keeping of first offenders but does not apply 

to cases where there are multiple proceedings concerning the release of the individual, and 

Section 187, which authorises police custody in part and has raised concerns about how default 

bail is applied. The paper contends that it represents a long-standing gap between the legislative 

agenda and constitutional protections, together with the typically absent statutory guidelines on 

the use of the bail authority. It requires appropriate bail conditions, efficient administrative 

enforcement of the law, and judicial interpretation that supports liberty. Ultimately, the BNSS 

is just a partial reform, and the exercise of personal liberty will determine its viability. 

 

Keywords: Bail, Personal Liberty, Bharatiya Nagarik Suraksha Sanhita, 2023, Article 21, 

Undertrial Prisoners, Default Bail, Anticipatory Bail. 

 

I. INTRODUCTION 

Behind each criminal prosecution is the decision to be made at the time of arrest, remand or at 

the first hearing to determine the place of stay while awaiting trial for the accused: to be at 

home or in prison. That decision is governed by the law of bail and where the Constitution's 

guarantee of personal liberty collides with the State's interest in investigation and trial. The 
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decision is taken on a vast scale in India. As of December 31, 2022, 434,302 prisoners, or 75.8% 

of the 573,220 prisoners in Indian jails, have never been found guilty of any crime, according 

to NCRB data.1 The question of whether they were guilty never even came up for the majority 

of them. While the State took years to find out, the question was whether they could obtain 

their release. 

The Bharatiya Nagarik Suraksha Sanhita 2023 (BNSS) was introduced in India on 1 July 2024, 

to replace the Code of Criminal Procedure, 1973 (CrPC), which had ruled Indian criminal 

procedure for the past 50 years.2 Bail and bonds law is now in Chapter XXXV, sections 478- 

496.3 The new Code has been presented as a project for modernisation and decolonisation of 

the criminal procedure and a closer approach to constitutional and human rights norms,4 and 

the scholarship that has ensued has been lavish in enumerating the bail reforms in the new 

Code: a definition of bail, a mandatory release of the indigent, a lower threshold for early 

release of first-time offenders, and a stronger anticipatory-bail regime.5 

The system of regular, anticipatory and default bail has been transferred almost verbatim. A 

number of the renowned reforms are of old law: the safeguard for indigent accused remains as 

it was earlier, and the notice requirement for anticipatory bail does not apply to anticipatory 

bail as it was previously. The really new thing is a narrow thing, and not everything new helps 

the accused. This is a real advance in the first-time-offender threshold in section 479, but with 

a new restriction on release when more than one case is pending that has the most impact on 

those who are the longest in custody. The ability for police custody to be used in stages has 

now been included in section 187, and a minor amendment to the default-bail clause has led to 

conflicting interpretations of the time an investigation can run before the accused should be 

released. 

 

II. Doctrinal and Constitutional Foundation 

A. From Statutory Remedy to Constitutional Value 

In India, the term 'bail' had been statutory even before it became constitutional. The first Code 

of Criminal Procedure (1861) took the English system of bail from English law onto the Indian 

statute book, and the plan was re-enacted in 1872 and 1898.6 As in the past, the 1973 Code 

distinguished between the bailable and the non-bailable offences and did not define bail.7 In 

1923, H.S. Gour claimed that the only objective of court arrest is apprehension, that the purpose 

of bail is to secure the presence of the accused, whereas Sir Muhammad Shafi replied that such 

a threat might be a proper consideration in deciding whether to grant or refuse bail.8 The conflict 

between attendance and the protection of the process is never outside the law. 
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There is no mention of bail in the Constitution. Its influence has manifested itself in Article 

21. In A.K. Gopalan v. State of Madras9, the Supreme Court interpreted “procedure established 

by law” as one which mandates only that a deprivation of liberty must be authorised by 

competent law. In Maneka Gandhi vs. Union of India10, It held that the process must be 

reasonable, fair, and just. This modification subjected all limitations on freedom, including bail 

conditions, to constitutional reasonableness. The modern principle of bail was developed during 

the following ten years.11 In State of Rajasthan v. Balchand12, with the following exceptions, 

the norm was stated as "bail, not jail": (1) if there is a genuine risk of flight; (2) if there is a risk 

of obstruction of justice; (3) if the accused has committed repeated offences; and (4) if there is a 

risk of witness intimidation. In the Gudikanti Narasimhulu v. Public Prosecutor case,13 

Narasimhulu Gudikanti advocated for a "socially sensitized approach" and stated that bail was 

an engagement of liberty, justice, public safety, and public money. Surety requirements which 

discriminate against the poor were denounced by Moti Ram vs. State of Madhya Pradesh14. 

Hussainara Khatoon v. Home Secretary, State of Bihar,15 which highlighted that undertrials 

are being detained beyond the maximum period for the alleged crimes, found the right to speedy 

trial in Article 21. And Gurbaksh Singh Sibbia v. State of Punjab16 did not introduce the 

restrictions on regular bail into the anticipatory bail provision, but rather that it is a liberty-

protecting remedy that is not subject to limitations. 

In Sanjay Chandra vs CBI17, the court held that bail could only be granted for the purpose of 

conducting the trial and not merely as a punishment before the trial and that a serious charge 

alone would not be a ground for the rejection of bail. Arnesh Kumar v. State of Bihar18 ordered 

the police and the magistrates to make arrest an exception in offences punishable up to 7 years 

imprisonment. Satender Kumar Antil vs CBI classified offences under bail, fixed a maximum 

period of two weeks for disposal of bail applications and six weeks for anticipatory bail and 

urged the Government of India to think of a dedicated Bail Act.19 

 

B. Is Bail a Right? 

Whether bail is a “right” admits of no single answer. It may be best characterized as a remedy 

at law, under a constitution: a remedy at law, under constitution.20 It is not a privilege that can 

be bestowed by the Court. The discretion has grown to a constitutional entitlement with specific 

and clear justifications, and the human-rights approach, based on Article 21 and international 

norms, goes the furthest in this direction. There are three layers that can be differentiated to 

reconcile these positions. Firstly, for bailable offences, it is a right of the individual to be 

released.21 Second, in non-bailable offences, bail is discretionary, but the discretion is 
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constitutionally qualified: It shall be denied when there is an identifiable purpose for it, e.g., 

preventing flight, tampering with evidence or intimidation of witnesses; but this does not mean 

that bail is the right of every accused. Third, some releases are presented as compulsory after a 

time-based release condition has been fulfilled: default release at the end of the investigation 

period and release after 10% of the available maximum sentence.22 

 

III. Change: What the BNSS Alters 

Subject CrPc 1973 BNSS 2023 Nature of Change 

Definition of bail Not defined; only 

“bailable offence” and 

“non-bailable offence” 

defined (§ 2(a)). 

Defined: to be set free from 

the jurisdiction of the law 

upon execution of bond or 

bail bond (§ 2(1)(b)). 

New (definitional 

only, no presumption 

or standard). 

Bail in

 bailable 

offences 

§ 436; release as of right; 

indigent accused may be 

released on bond 

without sureties. 

§ 478; indigent proviso 

retained. 

Substantially 

unchanged. 

Bail in non-

bailable offences 

(courts other 

than High Court 

and Court of 

Session) 

§ 437 (discretionary; 

exceptions for offences 

punishable with death or 

life sentence where the 

guilt is reasonably 

believed; exceptions for 

certain previous 

convictions; relaxation 

for persons under sixteen, 

women, and 

sick and infirm). 

§ 480; same construction 

and exceptions. 

Substantially 

unchanged. 

Anticipatory bail s 438 of the CrPC – 

whether there is a 

statutory list of criteria in 

the present text – 

High Court/Court of 

§ 482. The gang-rape 

exclusion is expanded in 

(4) to include a woman 

under eighteen years old, in 

an effort to exclude 

Majorly unchanged; 

the exclusion was 

expanded. 
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 Session. (4) for certain 

crimes of rape; same 

remedy; no statutory list 

of factors; sub-s. 

accusations under BNS § 

65 and § 70(2). 

 

Special powers of 

High Court and 

Court of Session 

§ 439. § 483. Substantially 

unchanged. 

Undertrial 

detention 

§ 436A (inserted 2005); 

release on personal bond 

after detention for half the 

maximum sentence; 

excludes offences 

punishable with death; no 

duty on jail authorities. 

§ 479(1): half the maximum 

sentence; one-third for a 

first-time offender (never 

convicted), on bond; 

excludes offences 

punishable with death or 

life imprisonment. § 479(2): 

no release under the section 

where investigation, inquiry 

or trial is pending in more 

than one offence or in 

multiple cases. § 479(3): 

Superintendent of Jail to 

apply to the court on 

completion of the period. 

Hearing the Public 

Prosecutor, the Court can 

keep him in custody after 

making his detention, 

subject to the maximum 

sentence. 

Amended: reduced the 

threshold for first-

time offenders, and 

introduced jail duty, 

but new restrictions on 

the list of offences 

eligible and a reduced 

threshold for multiple 

offences. 

Default bail § 167(2); 60 or 90 days 

depending on the offence. 

§ 187(3); 60 or 90 days 

depending on the offence. 

Not changed in time; 

keeps its entitlement. 
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A. Definitions 

The definition of “bail” is introduced in the BNSS: bail of a person accused or suspected of an 

offence is the release of that person from the custody of law upon the execution of a bond or 

bail bond, in accordance with the conditions imposed upon them.23 An undertaking for release 

with surety is called a “bail bond”; an undertaking for release without any surety is a “bond” 24. 

The BNSS adopted the concept of bailable offence and non-bailable offence as it was stated in 

the CrPC.25 The new definitions are not that important. Since the distinction between the 

definitions of "release on a personal bond" and "release with sureties" is now textual, they 

address the terminology problems that underpin sections 478 and 479. They make no 

assumptions in favor of release or discuss the purpose of bail. The definition does not make a 

right out of a mechanism. 

 

B. Bailable Offences and the Indigent Accused 

A person accused of a bailable offence, who is willing to give bail, shall be “released on bail”, 

so provides Section 478. It provides that if a person is unable to provide surety, the officer or 

the court shall discharge him upon a bond for his appearance; and an Explanation is provided 

that if a person cannot give a bail bond within a week after his arrest, then indigence shall be 

presumed.26 There is a tendency to portray the impoverished bail as a new trend in the “Section 

481”. It's a misnomer. The indigence proviso is now in section 478(1), which is an abridgement 

of section 436 of the CrPC, and section 481 is about bond to be filed before the next appellate 

court.27 Sections 479 and 482 are similarly referred to as "bailable offences" and "bail bonds", 

while they deal with "undertrial detention" and "anticipatory bail". The mistake is not a mere 

typographical one. It gives credibility to the reformist BNSS and hides the changes that are 

occurring. 

 

C. Non-Bailable Offences 

Section 480 is similar to section 437 of the CrPC. A person accused of a non-bailable offence 

may be released by the police or the court (apart from the High Court or the Court of Session), 

unless there appear reasonable grounds for believing that he is guilty of an offence for which 

death or life imprisonment is a possible punishment, or where he is a child, a woman or a sick 

or infirm person, the court may still release a child, a woman or a sick or inf irm person.28 The 

only significant text change is the alteration of the proviso, which was originally for a person 

“under the age of sixteen years”, to “child”. Further, section 480 provides no purposes of 

detention, no presumption, and no factors; it leaves discretion to judicial development. The 
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BNSS did not say that bail is a right for the non-bailable offences, but the CrPC did not say 

anything about that either; it only said that the person may be released on bail, as per section 

437 of the CrPC. Here there is no regression and no advance. 

 

D. Anticipatory Bail 

Section 482 is reproduced as section 438 of the CrPC, which was in operation. A person who 

suspects he may be arrested for any non-bailable offence may apply to the High Court or Court 

of Session for the purpose of asking for his release on bail in the event of his arrest, which may 

attach conditions, such as his being available for interrogation if he chooses to be arrested.29 

Sibbia is still the government, and the Constitution Bench in Sushila Aggarwal v. State (NCT 

of Delhi) held that anticipatory-bail protection need not be time-bound in general.30 

Two anticipatory bail issues need to be corrected. The BNSS “removed” seven days' notice to 

the Public Prosecutor, and section 482 has excluded factors which were listed under an 

“amended” section 438(1) for the court's consideration. The two claims stem from the new 

section 438(1) in the Code of Criminal Procedure (Amendment) Act, 2005, which added a 

requirement for a seven-day notice in sub-section (1A), added an applicant-presence 

requirement in sub-section (1B) and added factors such as the nature and gravity of the 

accusation and the applicant's antecedents.31 The Government kept the amended section in 

abeyance following objections from the legal profession, and the Law Commission noted it had 

not yet been brought into force in December 2007. Those provisions were not included in the 

Code before the BNSS, and it is not possible to say that they have been removed by section 482. 

Nor does section 482(1) broaden discretion: ‘if it thinks fit' is the wording of section 438(1) 

in 1973. It is the removal in sub-section (4) of the old section 482 which is the most significant 

change in the new section 482. 

 

E. Special Powers of the Superior Courts 

Section 483 is similar to section 439. It authorises the High Court and the Court of Session to 

set aside, vary or grant bail to anybody in custody, and to order the arrest and commitment of a 

person of whom bail has been granted. It introduces the additional requirement of notice within 

15 days and the presence of the informant in offences under sections 65 and 70(2) of the 

Bharatiya Nyaya Sanhita, 2023. It carries the requirement of giving notice to the Public 

Prosecutor in offences that are exclusively triable by the Court of Session, or that carry a life 

sentence.32 These are cross-references that have been updated but are not new policy. 
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IV. WHAT HAS CHANGED 

A. Section 479: Maximum Detention of Undertrial Prisoners 

The most important bail provision in the BNSS is the one in section 479. Provided that a person 

who has been detained during investigation, inquiry or trial for not more than one-half of the 

maximum term of imprisonment provided for the offence shall be released on bail, the proviso 

being that a first-time offender, “who has never been convicted of any offence in the past”, shall 

be released on bail after one-third of the imprisonment provided for the offence. A person may 

not be detained beyond the maximum period for the offence, and the Superintendent of the jail 

shall apply on completion of the relevant period to the court by writing with reasons for the 

release, or for the issue of the bail bond instead of a personal bond. The time is not computed 

as a result of delay by the accused.33 When the maximum sentence for the offence is seven years, 

the first-time offender threshold is two years and four months, and the one-half is three years 

and six months. The development could be important to thousands of people who are awaiting 

trial on offences of moderate gravity. 

Section 479 also limits the availability of Section 436A. Section 436A deems that only death-

punishable offences are excluded, whereas 479(1) excludes offences for which death or life 

imprisonment is “one of the punishments”. Further, sub-section (2) stipulates that “where the 

investigation, inquiry or trial of any two or more than two offences or in multiple cases has 

been pending against any person, he shall not be released on bail by the Court notwithstanding 

the provisions of sub-section (1) and subject to the final proviso.” In Part V, the constitutional 

problems arising out of the bar are discussed. 

The main challenge has been implementation. All cases pending where the undertrial is present 

irrespective of the date of registration of the case would fall under section 479, the Supreme 

Court wrote on 23 August 2024, while directing jail superintendents to process cases that would 

be eligible for the provision.34 Follow-up orders expressed concern over lack of compliance by 

States, and called for special efforts to identify eligible women prisoners. 35 Absent 

administrative machinery that determines who is eligible to be incarcerated in the section, it 

may never become effective, and the thresholds set in the section are a maximum, not a 

minimum, time in custody. 

 

B. Section 187: Police Custody and Default Bail 

Section 187 replaces section 167. The default-bail provision remains the same: Where the 

investigation relates to an offence punishable by death or life imprisonment or imprisonment 

for ten years or more, then, at the expiration of the period of ninety days, the accused shall be 
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released on bail “if he is willing to and does furnish bail”.36 The Supreme Court has accorded 

this entitlement the status of indefeasibility and as a part of Article 21.37 

There are two noteworthy changes to section 187. The first is about police custody. A 

Magistrate may make an authorisation for detention in police custody for up to 15 days “in the 

whole or in the parts” at any time during the first 40 or 60 days of the 60 or 90 day period under 

s 187(2).38 The Supreme Court, under the CrPC, had limited the police custody for remand to 

the initial 15 days.39 The period of 15 days is extended, but the window for the police to 

establish a need to interrogate someone while he's in custody is extended. 

The second, which has greater repercussions, is a drafting change. Section 167(2) referred to 

offences punishable with "imprisonment for a term of not less than 10 years", which Rakesh 

Kumar Paul interpreted as offences with a minimum sentence of 10 years. The term is 187(3)(i) 

‘ten years or more '.40 The Karnataka High Court has interpreted it as a play on words, stating 

that the minimum punishment is ten years, and the Supreme Court rejected a special leave 

petition filed against this decision without stating any law on 8 January 2025.41 If the 30 days 

are extended, the accused, who has been found guilty of an offence punishable by a maximum 

term of 10 years, may be arrested for a further period of 30 days before his final conviction or 

acquittal, before default bail would be set. 

 

C. Section 482(4): The Widened Exclusion 

Section 438(4) of the CrPC denied anticipatory bail to rape charges under sections 376(3) and 

376DA of the IPC, which dealt with rape of a girl below 16 and below 12 years, and sections 

376AB and 376DB of the IPC, which implemented the amendments made by the Indian CrPC 

Act in the Indian Penal Code. Section 482(4), on the other hand, bars a prosecution under 

sections 65 and 70(2) of the Bharatiya Nyaya Sanhita. The net extension in section 70(2) is to 

the gang rape of girls between the ages of sixteen and eighteen. The exclusion is general and 

based on the seriousness of the offence and is not assessed on an individual basis. This paper 

does not take a stance on its proportionality, but highlights that regular bail under section 480 

and 483 continues to be available following arrest. 

 

D. Arrest-Side Safeguards 

Bail law assumes the presence of arrest, and the BNSS has changed that too. Section 35 brings 

together the notice of appearance provisions of sections 41 and 41A of the CrPC, which Antil 

called a facet of Article 21 of the Constitution, and introduces a new provision to the law, in 

sub-section (7), that states that in a case in which a person is infirm or aged above 60 years, the 
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police must obtain an officer's approval before arresting them in an offence punishable by less 

than three years' imprisonment.42 Section 43(3) allows for handcuffing, having regard to the 

nature and gravity of the offences, in certain types of cases which pose a risk to dignity.43 

 

V. CONSTITUTIONAL CONCERNS 

A. Multiple-Case Bar in Section 479(2). 

The BNSS's most troubling bail provision is the bar on release when more than one case is 

pending under the section. As cases usually carry multiple charges, the bar may drastically 

reduce the benefit of the section, and it is a constitutional inconvenience. There are three 

objections that can be alluded to. 

The distinction between the types is made based on the number of pending proceedings, and 

not based on any risk that the accused poses. The presumption of innocence is consistent with 

the liberty afforded under section 480(1) to those accused of crimes for which a fixed term of 

imprisonment has been prescribed. Under section 479(2), the liberty afforded to the accused is 

not based on a presumption of innocence, but on pendency, which is not a reliable indicator of 

risk. A classification that is not linked to the object of the statute can be subjected to the test of 

non-arbitrariness in the light of the principles enunciated in Maneka Gandhi's case.44 Second, 

the literal meaning of “more than one offence” should include a single case where multiple 

sections are invoked, this being typically the case in serious investigations. Third, the bar 

punishes accused who are most likely to be detained for a long time. 

The difficulties of reading are avoided in the better reading. Sub-section (2) starts with 

“notwithstanding anything in sub-section (1)” and prevents release “under” the entitlement it 

establishes, meaning that it does not have to be interpreted as prohibiting any bail. The effect 

of this text is that the discretionary jurisdiction under section 480 and 483 of the CrPC remains 

unaffected, but the entitlement to bail under section 479 of the CrPC is not excluded, and no 

denial has been made of the constitutional jurisdiction recognised under the Union of India v. 

K.A. Najeeb decision that a constitutional court can grant bail when delay is disproportionate.45 

 

B. Fragmented Police Custody, Article 21 and 22 

The concern about section 187(2) is that if the police have not finished their stipulation of 15 

days, then they would be denied bail for the rest of the time.46 It is not that extreme: section 

187(3) presumes that bail will be granted for the lesser duration of sixty or ninety days , and 

there is no exception for when police custody is not used.47 The indirect concerns are more 

defensible. If the prosecution can establish that the custodial interrogation has not yet been 
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completed, that is a persuasive argument against granting regular bail, putting the arrested 

person under pressure for a longer period of time. Article 22(2)48 and Article 2149 thus impose 

on the Magistrate the obligation to make a reasoned judicial decision on each occasion of police 

custody and to not treat it as a formality. 

 

C. Special Statutes 

The BNSS does not affect any special statutes. Section 45 of the Prevention of Money 

Laundering Act, 2002 lays down the conditions for granting bail to the accused where there are 

reasonable grounds to believe that the accused is not guilty and not likely to commit any 

offence; section 43D(5) of the Unlawful Activities (Prevention) Act, 1967 states that he should 

not be released if there are reasonable grounds to believe that the accused is prima facie guilty 

of the offences; section 37 of Narcotic Drugs and Psychotropic Substances Act, 1985 prescribes 

conditions as similar as that provided under section 45 of Prevention of Money Laundering 

Act, 2002.50 The Supreme Court's answer seems measured. In Nikesh Tarachand Shah v. Union 

of India51, the twin conditions of section 45 as then in force were held to be unconstitutional, 

whereas in Vijay Madanlal Choudhary v. Union of India52, they were sustained as remodelled. 

At the same time, Javed Gulam Nabi Shaikh vs State of Maharashtra53 held that even these 

statutes would not bar bail in case of prolonged incarceration without trial, as the seriousness 

of the allegation would not outweigh the right of speedy trial. None of these makes an automatic 

rule of release. 

The BNSS might have established this jurisprudence. It is not just the offences for which a 

death sentence or life sentence is a potential punishment that fall within Section 479(1) but 

rather a large number of offences under special statutes, as may be pointed out to Antil by the 

text of the section.54 However, the multiple case bar will usually not apply to accused persons 

who have been charged under special statutes, as the charges are generally multi-offence. 

 

D. Poverty and the Cost of Release 

If the accused is unable to fulfil the conditions of bail, the grant of bail is meaningless. There 

can be a difference between formal and effective liberty, and that difference is referred to as 

“bail poverty”. Some of the tools the BNSS offers include the "indigence proviso" of section 

478, which allows for the presumption of indigence in the event of a week-long failure to pay, 

and the ability to release first-time offenders under section 479 on a personal bond, which is 

determined by the amount of the bond, which is itself subject to section 484(1) of the BNSS.55 

However, section 485 still includes the machinery of sureties, and the BNSS does not eliminate 
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reliance on monetary conditions. The BNSS does not follow the direction of Antil and also 

does not take the responsibility of bailing out undertrials who are unable to comply with the 

bail conditions because they are unable to comply with the bail conditions set by High Courts, 

as directed by Antil under section 440 of CrPC (now section 484).56 

 

VI. RECOMMENDATIONS 

First, section 479(2) should be altered or interpreted to have only a section 479 entitlement, and 

not a section 480 or 483 or the constitutional jurisdiction. Second, Section 187(2) should 

mandate reasoned orders and clarify that unused police custody does not imply a delay in 

default bail. Section 187(3)(i) should be revised to restore the explicit formula for the ninety 

days. 

Third, the definition of custodial periods should be implemented through the existence of 

integrated digital monitoring of custody periods and eligibility, regular reporting by the prison 

authorities and the proactive engagement of legal-services authorities. Fourth, bail conditions 

should be proportionate to the means of the accused and, except in the case of indigent persons, 

personal bonds should be applied, and a bail fund provided in case they are unable. Fifth, in 

cases of unduly prolonged trials, the bail should be subject to review from time to time by 

means of strict rules of bail in the special statutes. Sustained training for the subordinate 

judiciary, prosecutors and police on arrest and bail is critical, as the bulk of bail decisions are 

made at the first level. 

 

VII. CONCLUSION 

The Bharatiya Nagarik Suraksha Sanhita, 2023 is a step taken in the right direction but not a 

radical shift from the bail jurisprudence laid down by the Code of Criminal Procedure, 1973. 

The definition of bail in the statute, and the lowering of the threshold for the granting of bail 

for the first time, are positive steps, but the provisions on regular, anticipatory and default bail 

are largely unchanged. More significantly, Sections 479 and 187 give rise to concerns related 

to extended pre-trial detention and the dimensions of the statutory entitlements and the 

safeguarding of personal liberty enshrined in Article 21 of the Constitution. 

The effectiveness of these provisions will depend on how they are interpreted and applied. The 

courts' approach must be liberty-focused, and restrictions on release must be based on 

legitimate concerns, not just the pending or severity of charges. Simultaneously, the jail 

administration should decide independently who qualifies for undertrial release, and the terms 
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of bail should consider the accused's financial circumstances. If these protections are not 

provided, statutory entitlements could be out of reach for those who most need them. Finally, 

effective bail reform will need a legislative body that explicitly acknowledges pre-trial release 

as the standard and detention as the exception and provides for the reasons behind that 

detention. The BNSS's ability to restore liberty before it is destroyed, rather than after it has 

been destroyed, will be its true influence rather than what it will alter. 
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