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ABSTRACT

The enactment of the Bharatiya Nagarik Suraksha Sanhita, 2023 (BNSfxcing the century-old Code of
Criminal Procedure, 1973 (CrPC), marks a paradigm shift in Indian criminal jurisprudence. Among its most
transformative provisions is Section 107, which empowers law enforcement agencies and criminal courts to attach,
seize, and restore proceeds of crime to victims during investigation, inquiry, or trial. Historically, criminal law in
India primarily emphasized personal liability, punishment, and deterrence, leaving the financial proceeds of criminal
conduct largely insulated until the final conclusion of prolonged trials or subject to specialized, non-code statutes
such as the Prevention of Money Laundering Act, 2002 (PMLA).

This research paper examines the conceptual foundations, statutory mechanisms, procedural safeguards, and victim-
centric restorative jurisprudence under Section 107 of the BNSS. By introducing a streamlined mechanism for the
identification, attachment, and ultimate restoration of illegally acquired properties to rightful owners and victims
prior to conviction, the BNSSbridges a critical gap between criminal justice and civil restitution. This paper
provides an exhaustive analysis of the statutory evolution, comparison with the CrPC, constitutional compatibility
under Articles 14, 20(3), and 300A, and judicial precedents shaping the law.

Keywords:

Bharatiya Nagarik Suraksha Sanhita, 2023; Section 107 BNSS; Proceeds of Crime; Attachment of Property; Victim
Restoration; Asset Recovery; Restorative Justice; PMLA vs BNSS.
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1. INTRODUCTION & HISTORICAL CONTEXT

1.1 The Evolution of Asset Recovery in Indian Criminal Law

The primary objective of criminal justice systems globally has traditionally revolved around two axes: determining
guilt and penalizing the offender through incarceration or fines. However, modern criminological studies
demonstrate that financial gain is the primary motivator for a vast majority of cognizable offences, ranging from
economic fraud, extortion, corruption, cybercrime, and organized racketeering to property crimes. Retributive
punishment alone fails to disincentivize criminal enterprises if the perpetrators or their associates retain the

economic fruits of their illicit acts.

Under the legacy procedural code, the Code of Criminal Procedure, 1973 (CrPCthe machinery for dealing with
property connected to crime was largely governed by Sections 102, 451, 452, and 457. Section 102 granted police
officers the power to seize property alleged or suspected to have been stolen or found under circumstances creating
suspicion of an offence. However, judicial interpretations consistently restricted the scope of Section 102, holding
that it did not grant general powers to attach immovable properties or trace proceeds transformed over time into
complex assets without direct physical linkage to the immediate crime scene.

To address economic crimes, specific legislations were enacted over decades, including the Criminal Law
Amendment Ordinance, 1944 , the Prevention of Corruption Act, 1986, and the Prevention of Money Laundering Act,
2002 (PMLA. While these statutes contained specialized attachment regimes, general criminal law lacked a unified,
swift, and comprehensive procedural mechanism embedded within the main procedural code to trace, freeze, attach,
and restore illicit proceeds directly to victims during ordinary criminal trials.

The enactment of the BNSS in 2023 systematically addresses this structural gap. By incorporating Section 107, the
Parliament explicitly introduced a codified framework empowering District Magistrates and Courts to handle
proceeds of crime across all cognizable offences, reflecting a modern shift towards victim-centric and restorative

criminal justice.
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1.2 The Legislative Paradigm Shift: From Retribution to Restoration

The traditional doctrine of criminal law focused almost exclusively on the relationship between the State and the
accused. The victim remained a forgotten entity—a mere witness for the prosecution whose financial ruin caused by
the crime was relegated to separate, arduous civil litigation. Section 107 of the BNSS fundamentally reorders these

priorities by integrating asset recovery and victim restoration directly into the criminal procedure.

This paradigm shift aligns with international legal standards, including the United Nations Convention against
Transnational Organized Crime (UNT@Che United Nations Convention against Corruption (UNCAC)
both of which mandate signatory states to establish robust domestic frameworks for freezing, seizing, confiscating,

and returning proceeds of crime to legitimate owners.

Key Statutory Objective of Section 107 BNSS:

"To prevent criminal offenders from retaining the economic benefits of crime, to safeguard illicitassets from
dissipation during pendency of trial, and to establish a summary, judicial mechanism for restoring such assets to the
victim of crime at the earliest practicable stage."

1.3 Legislative Intent and Parliamentary Mandate

During the parliamentary debates surrounding the Bharatiya Nagarik Suraksha Sanhita, the legislature emphasized
that modern crime, particularly financial and technology-driven fraud, requires agile procedures. In financial crimes,
delay in asset tracing and attachment leads to irreversible dissipation of assets, transfer to third parties, or siphoning
off to foreign jurisdictions. The insertion of Section 107 grants investigating officers and Magistrates statutory
authority to initiate proactive measures to preserve the status quo of suspect assets and ensure that justice is not
rendered academic by the time guilt is proved.
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2. OBJECTS & LEGISLATIVE INTENT

2.1 Primary Statutory Objectives of Section 107 BNSS

The statutory scheme of Section 107 BNSSis anchored upon multi-dimensional policy objectives aimed at
modernizing criminal procedures and strengthening economic deterrence. These primary objectives include:

* Strikingat the FinancialEngine of Crime:Disruption of criminal syndicates and individual offenders by

depriving them of capital, liquidity, and economic incentive derived from illegal enterprises.

* Prevention of Asset DissipationCreation of an immediate statutory freeze or attachment mechanism to stop
offenders from alienating, encumbering, transferring, or concealing property while investigation or trial is
underway.

® Victim Restitution and Compensatiofistablishing direct procedural routes through which victims of fraud,
theft, breach of trust, or financial misrepresentation can recover stolen funds or property without enduring
decades of civil litigation.

* Harmonization of Criminal & Civil Remedikstding standard criminal prosecution with civil-style interim
relief (attachment, receivership, injunctions) within a single criminal forum to minimize multiplicity of legal
proceedings.

* Alignment with Global Norms: Fulfilling international treaty obligations under UNCAC,UNTOC,and
Financial Action Task Force (FATF) Recommendations regarding asset tracing and confiscation.

2.2 The Economic Deterrence Theory in Contemporary Criminology

Legal philosophy has long recognized that imprisonment alone is an insufficient deterrent against organized and
economic offenses. When criminal activity generates astronomical wealth, offenders often view potential jail terms
as an acceptable business risk if their illicit fortunes remain intact for themselves or their families. Section 107
BNSS implements the economic theory of deterrence by ensuring that crime does not pay, stripping away ill-gotten

gains at the threshold of the criminal proceedings.
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3. SCOPE & STATUTORY ARCHITECTURE

3.1 Comprehensive Textual Analysis of Section 107 BNSS

Section 107 of the BNSS introduces a detailed statutory procedure. A precise textual dissection reveals the structural

flow and procedural thresholds embedded within the section:

Section 107 BNSS — Core Structural Breakdown:

Sub-section (1):Where a police officer making an investigation has reason to believe that any property is derived

or obtained, directly or indirectly, as a result of a criminal activity or from the commission of any offence, he shall,
with the prior permission of the Superintendent of Police or Commissioner of Police, make an application to the

Magistrate or Court having jurisdiction for an order of attachment of such property.

Sub-section (2):If the Magistrate or Court, upon considering the application and affidavits, is satisfied that the
property is proceeds of crime, the Court may issue a show-cause notice to the person affected, requiring response
within 14 days.

Sub-section (3):Pending inquiry under sub-section (2), the Court may pass an interim order of attachment or freeze

to prevent transfer or alienation of property.

Sub-section (4) & (5)Upon hearing the affected parties and considering evidence, if the Court confirms that
property constitutes proceeds of crime, it may order final attachment and pass appropriate directions for restoration

to victims or forfeiture to the State.

3.2 Definition and Dimensions of "Proceeds of Crime"

The term "proceeds of crime” under Section 107 BNSSis defined broadly to include any property derived or
obtained, directly or indirectly, by any person as a result of criminal activity relating to a cognizable offence. This
encompasses not only physical cash or stolen chattels, but also bank deposits, shares, real estate, digital assets,
cryptocurrency, and substitute assets of equivalent value when original proceeds are untraceable.
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3.3 Comparative Analysis: Section 102 CrPC vs. Section 107 BNSS

To appreciate the radical departure made by BINSS,it is necessary to contrast its provisions with the legacy
framework under Section 102 of the 1973 Code.

Section 102 CrPC (Legacy) Section 107 BNSS (New)

Scope of Property

Threshold for Action

Authorizing Authority

Victim Restoration

Procedural Safeguards

Primarily moveable property seized at
crime scene; limited immovable property
applicability.

Suspicion of crime / property found in
suspicious circumstances.

Unilateral decision by Police Officer;
reported post-facto to Magistrate.

Restoration postponed until conclusion of
trial (Sections 451/452).

Minimal statutory hearing requirement
prior to seizure.

Expressly covers moveable, immovable,
tangible, intangible, and substitute assets.

Reason to believe property derived directly
or indirectly from criminal activity.

Prior written permission of SP/CP, followed

by formal judicial application.

Empowers interim attachment and pre-trial
restoration to victims upon inquiry.

Mandatory 14-day show-cause notice and
natural justice hearing mechanism.

The comparative framework highlights that while Section 102 CrPC was a police-driven, immediate investigative

measure, Section 107 BNSS is a court-supervised, structured judicial proceeding with robust checks, balances, and

constitutional safeguards built into its core architecture.
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4. RESEARCH METHODOLOGY

4.1 Research Design & Methodological Approach

This treatise adopts a doctrinal, analytical, and comparative research methodologyven that the Bharatiya
Nagarik Suraksha Sanhita, 2023 is a recent statutory codification replacing the legacy CrPC, the methodology relies
on textual interpretation, legislative history, parliamentary reports, judicial doctrines established under analogous
statutes (such as PMLA, PC Act, and SAFEMA), and comparative legal analysis across common law jurisdictions.

4.2 Primary and Secondary Sources

The primary sources utilized for this study comprise:

¢ Statutory TextsThe Bharatiya Nagarik Suraksha Sanhita, 2023; Code of Criminal Procedure, 1973; Prevention
of Money Laundering Act, 2002; Indian Penal Code, 1860 / Bharatiya Nyaya Sanhita, 2023.

* Parliamentary Record®Reports of the Parliamentary Standing Committee on Home Affairs on the Criminal
Law Reform Bills (2023), Statements of Objects and Reasons.

* Judicial Decisionskandmark judgments of the Supreme Court of India and High Courts interpreting asset
forfeiture, Section 102 CrPC, PMLA provisions, and Constitutional property rights.

Secondary sources include treatises on criminal procedure, academic articles published in peer-reviewed law
journals, law commission reports, and international legal frameworks established by the United Nations and FATF.

4.3 Research Questions Guiding the Study

The inquiry is guided by four core research questions:

1. Does Section 107 BNSSadequately balance state police powers with individual constitutional rights under
Article 300A and Article 20(3)?

2. How does the procedural mechanism of Section 107 interact with special asset recovery statutes like the PMLA?
3. What standards of proof are required for establishing property as "proceeds of crime" prior to conviction?

4. How effective is the victim restoration framework in providing timely restitution?
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5. IN-DEPTH ANALYSIS OF ATTACHMENT MECHANISM

5.1 Pre-Conditions for Initiating Attachment Proceedings

The power to attach property under Section 107 BNSS is not unbridled; it is strictly conditioned upon satisfaction of
mandatory statutory prerequisites. Courts must scrupulously enforce these threshold conditions to prevent executive
overreach and arbitrary deprivation of property.

Mandatory Statutory Prerequisites under Section 107(1):
1. Ongoing Investigation or Inquiijrere must be an active criminal investigation into a cognizable offence.

2. Reason to Believe:The investigating officer must form an objective "reason to believe" based on tangible

material, recorded in writing, that the property constitutes proceeds of crime.

3. Supervisory ApprovaMandatory prior written approval from a senior police officer not below the rank of
Superintendent of Police (SP) or Commissioner of Police (CP).

4. Judicial Applicatiohormal petition submitted to the Magistrate/Court having competent jurisdiction.

5.2 The Threshold of '"Reason to Believe' vs. Mere Suspicion

A key legal safeguard in Section 107 is the requirement of "reason to believe". Jurisprudence established by the
Supreme Court of India distinguishes between "suspicion" and "reason to believe". While suspicion is a subjective
hunch, "reason to believe" requires objective material that would lead a rational mind to conclude that the property
in question was derived from criminal conduct. An attachment application founded on vague assertions or
uncorroborated allegations is legally unsustainable and liable to be quashed at the threshold.

Page | 1512


http://www.ijlra.com/

www.ijlra.com
Volume 3 Issue 7 | Oct 2026 ISSN: 2582-6433

Attachment & Restoration of Proceeds of Crime under BNSS

5.3 Process of Hearing, Show-Cause Notice, and Natural Justice

Unlike traditional police seizure under Section 102 CrPC,which occurred ex-parte without prior notice to the
property holder, Section 107 BNSSembeds principles of natural justice into the attachment process through a

mandatory two-stage procedure:

* Issuance of Show-Cause Noticetnder Section 107(2), upon receiving the police application, if the Court is
satisfied that prima facie grounds exist, it must issue a notice to the affected person requiring them to show cause

within 14 dayswhy an order of attachment should not be passed.

* Interim Order vs. Final OrdE&eprevent the property from being sold or transferred during the 14-day notice
period, Section 107(3) empowers the Court to pass a temporary ex-parte interim order of restraint or attachment.

* Judiciallnquiry& Adjudicationt/nder Section 107(4), the Court conducts a summary inquiry, evaluates
affidavits, bank statements, title deeds, and tracing reports, and provides a full opportunity of hearing to the
property owner, bona fide purchasers, or affected third parties.

5.4 Management of Attached Properties: Appointment of Receivers

Attaching property creates administrative challenges regarding custody, maintenance, and prevention of physical
degradation, particularly when dealing with running businesses, livestock, perishable commodities, or vehicle fleets.
Section 107 BNSSempowers Courts to appoint an Administrator or Receiver to manage, operate, or preserve
attached properties during litigation. This ensures that economic value is not lost pending trial, protecting the

interests of both the State and victims.
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6. VICTIM RESTORATION & RESTORATIVE JURISPRUDENCE

6.1 Statutory Architecture for Pre-Trial Restoration

The defining innovation of Section 107 BNSS lies in its explicit provision for theestoration of attached proceeds
of crime to victims prior to the formal conclusion of a criminal trial. Under the CrPC,victims of cheating,
embezzlement, or fraud were required to wait years or decades until the conclusion of trial under Section 452 CrPC

to seek return of property, by which time funds were often dissipated or untraceable.

Procedural Steps for Restoration under Section 107 BNSS:

1. Identification of victim and quantification of liquidated loss suffered due to the offence.

2. Establishment of clear physical or financial nexus between attached proceeds and victim's loss.

3. Execution of indemnity bond or bank guarantee by victim to safeguard against potential reversal on appeal.
4. Court order releasing attached funds/property to victim during trial pendency.

6.2 Protecting Bona Fide Third-Party Interests

A recurring challenge in proceeds of crime litigation involves innocent third parties—such as bona fide purchasers
for value without notice, financial institutions holding security interests, or tenants—who acquire rights in attached
property. Section 107 BNSS incorporates equitable safeguards allowing bona fide third parties to file claims proving
that they acquired the property using legitimate, untainted funds without knowledge of its illegal origin. If satisfied,
the Court is mandated to release such properties from attachment.
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7. CONSTITUTIONAL & STATUTORY HARMONIZATION

7.1 Constitutional Compatibility with Article 300A

Article 300A of the Constitution of India provides that "no person shall be deprived of his property save by authority
of law.” While right to property is no longer a fundamental right, it remains a vital constitutional and human right.
The Supreme Court in K.7. Plantation Pvt. Ltd. v. State of Karnatakheld that any law depriving a person of
property must satisfy the dual test of legislative competenceand procedural fairnessinder Article 14.

Section 107 BNSS complies with Article 300A by establishing a clear statutory procedure, requiring supervisory
police clearance, mandatory judicial adjudication, and right to hearing. The deprivation of property under Section
107 is not arbitrary; it is a temporary, court-monitored regulatory restraint necessary to prevent crime proceeds from
disappearing.

7.2 Article 20(3) and Protection Against Self-Incrimination

An issue in proceeds of crime litigation is whether forcing an accused person to disclose the source of acquisition of
attached property during show-cause proceedings violates Article 20(3) (protection against self-incrimination).
Constitutional jurisprudence established in Vijay Madanlal Choudhary v. Union of Indiaonfirms that attachment

proceedings are civil/remedial in nature aimed at asset preservation, rather than penal proceedings. Therefore,
requiring a disclosure of property source does not amount to compelled testimony against oneself for a criminal

offence.
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7.3 Interplay Between BNSS Section 107 and PM1042

The co-existence of Section 107 BNSS alongside specialized legislations like the Prevention of Money Laundering
Act, 2002 (PMLA reates complex jurisdictional overlaps. Understanding how these two statutory frameworks
interact is critical for law enforcement agencies and defense counsel.

Harmonization Framework: BNSS vs. PMLA:

PrimaryJurisdictionSection 107 BNSSapplies universally across all general cognizable criminal offences
investigated by state police. PMLA applies exclusively to "scheduled offences" investigated by the Enforcement
Directorate (ED).

Doctrine of Special LawVhere ED initiates proceedings under Section 5 PMLA, the specialized provisions of
PMLA prevail over general procedural provisions of BNSS under the principleneralia specialibus non derogant

7.4 Dual Proceedings and Doctrine of Double Jeopardy

Concerns regarding double jeopardy under Article 20(2) arise when property is simultaneously sought to be attached
under both BNSS Section 107 by state police and under PMLA by federal agencies. Judicial precedent clarifies that
attachment 1is an in rem action against property rather than an in personam prosecution against the individual.
Consequently, parallel attachment proceedings do not violate Article 20(2), provided courts coordinate to prevent
double recovery or conflicting attachment orders over the same asset.
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8. LANDMARK CASE LAWS & JUDICIAL PRECEDENTS

8.1 Foundational Precedents under Legacy Law (CrPC Sedfidn

To understand the interpretation of Section 107 BNSS,courts draw upon landmark judgments that defined the

boundaries of asset seizure under Section 102 CrPC.

State of Maharashtra v. Tapas D. Neogy

(1999) 7 SCC 685 — Supreme Court of India

Principle:The Supreme Court held that bank accounts fall within the definition of "property" under Section
102 CrPC and can be frozen by police if they have a direct nexus with the alleged criminal offence. This ruling
laid the groundwork for expanding proceeds of crime definitions in BNSS.

Nevada Properties Pvt. Litd. v. State of Maharashtra
(2019) 20 SCC 119 — Supreme Court of India (3-Judge Bengh

PrincipleThe Apex Court held that police officers do NOT have the power under Section 102 CrPC to attach
or seize immovable property. This limitation created a major handicap in economic crime investigations,

directly impelling Parliament to insert Section 107 in BNSS to explicitly permit attachment of immovable
property.
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8.2 Constitutional Validity of Asset Attachment Jurisprudence

Judicial rulings under specialized asset recovery laws provide the legal architecture for interpreting Section 107
BNSS constitutional challenges.

Vijay Madanlal Choudhary v. Union of India

2022 SCC OnLine SC 929 — Supreme Court of India

PrincipleThe Supreme Court upheld the constitutional validity of attachment provisions under PMLA, ruling
that provisional attachment is a protective measure to prevent asset dissipation and does not violate

fundamental rights. The Court affirmed that proceeds of crime include substituted property and indirect gains.

Opto Circuit India Ltd. v. Axis Bank

(2021) 6 SCC 707 — Supreme Court of India

Principle:Held that when a statute prescribes a specific statutory procedure for freezing or attaching assets,
that procedure must be strictly followed. Unilateral police action without adhering to statutory safeguards
renders the attachment illegal.

8.3 Application of Precedents to Section 107 BNSS

By integrating the ratio of Nevada Properties and Vijay Madanlal Choudhary Section 107 BNSS fills historical gaps
by empowering courts to attach both moveable and immovable property while establishing a strict statutory
procedure to prevent police abuse.
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9. PRACTICAL CHALLENGES & IMPLEMENTATION ISSUES

9.1 Complexities in Asset Tracing and Financial Forensics

While Section 107 BNSS provides a robust statutory framework, effective execution faces significant operational

and technological hurdles in contemporary criminal investigations:

Layeringand Digital CryptographyModern white-collar criminals and cyber-fraudsters utilize complex
multi-layered transactions, offshore shell entities, decentralized finance (DeFi), and cryptocurrencies to obscure
the audit trail. Local police stations often lack specialized forensic accounting capabilities to trace indirect
proceeds.

Third-Party Transfers and Commingliigen illicit funds are commingled with legitimate business revenue
or transferred to innocent family members, isolating the precise quantum of "proceeds of crime" becomes

mathematically and legally complex.

Cross-Border Asset Recoversstaching proceeds moved outside Indian territorial jurisdiction requires Letters
Rogatory (LRs) or Mutual Legal Assistance Treaties (MLATSs), which remain time-consuming and cumbersome.

9.2 Institutional Preparedness and Capacity Building

The success of Section 107 BNSS hinges on the capacity of state police forces and the lower judiciary. Standardizing
financial investigation protocols, establishing dedicated asset recovery cells within state police departments, and

training Magistrates on summary valuation techniques are mandatory imperatives for effective operationalization.
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9.3 Risk of Executive Overreach and Harassment

The power to attach property, particularly business assets or running bank accounts, carries severe consequences. An
ill-considered or malicious attachment can paralyze legitimate corporate operations, disrupt payrolls, and cause
irreparable reputational damage before a final court adjudication occurs.

To mitigate this risk, Judicial Magistrates must strictly enforce the statutory requirement of prior SP/CP written
approval under Section 107(1) and refuse attachment requests founded on boilerplate police assertions. Judicial
oversight serves as the essential firewall protecting commercial liberty from high-handed executive action.

9.4 Management and Valuation Depreciation of Attached Assets

Property held under prolonged judicial attachment frequently suffers physical decay or market value depreciation.
Vehicles stored in police station yards, unmaintained real estate, or fluctuating financial securities risk losing
substantial value during pendency of trial.

Courts operating under Section 107 BNSS must actively utilize Receiver appointments, public auctions of perishable

assets with proceeds deposited in interest-bearing court escrow accounts, and commercial management orders to
preserve the economic substance of attached property for eventual restoration.
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10. REFORM RECOMMENDATIONS & STRATEGIC ROADMAP

10.1 Key Recommendations for Policy & Statutory Refinement

To maximize the efficacy of Section 107 BNSS while safeguarding constitutional rights, the following statutory and
administrative reforms are recommended:

1. Establishment of a Centralized Asset Management Agency (CAMMja should establish a specialized
statutory body, similar to international models (e.g., US Marshals Service Asset Forfeiture Program), dedicated to

the custody, valuation, management, and liquidation of properties attached under BNSS and special laws.

2. Creation of Digital Asset Tracking Porthiszgration of Section 107 attachment orders with CCTNS (Crime
and Criminal Tracking Network & Systems), Land Revenue Registry databases, and banking networks (RBI
FIU-IND) for instant automated flagging and freezing of suspect assets.

3. Clear Guidelines for Calculating "Indirect Procedesié:standard judicial guidelines defining the precise
mathematical formulas for isolating commingled legitimate and illicit funds in corporate bank accounts.

4. Timelines for SummaryVictim Hearings:Mandating a strict 60-day statutory timeline for Magistrates to

dispose of victim restoration applications under Section 107(5) to prevent procedural bottlenecks.
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11. CONCLUSION

11.1 Summary of Findings

Section 107 of the Bharatiya Nagarik Suraksha Sanhita, 2023 represents a watershed moment in the modernization

of Indian criminal procedure. By replacing the archaic, police-centric, and narrow provisions of Section 102 CrPC
with a comprehensive, court-supervised asset recovery mechanism, the BNSS aligns domestic law with
contemporary international standards and restorative justice principles.

Core Takeaways:

1. Empowerment:Enables attachment of both moveable and immovable proceeds of crime directly within general

criminal proceedings.

2. Protection:Introduces statutory supervisory checks (SP clearance) and mandatory judicial notice (14 days) to
prevent police arbitrariness.

3. Restoration:Prioritizes victim restitution, allowing pre-trial return of stolen or defrauded assets under judicial

safeguards.

11.2 The Horizon of Restorative Criminal Justice in India

The integration of Section 107 BNSS signals a movement away from purely retributive jurisprudence towards a
balanced model that treats asset recovery and victim restoration as core imperatives of state justice delivery. When
administered with judicial precision, Section 107 will strip criminal enterprises of their economic lifeblood while

offering real financial redress to victims of crime.
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