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Abstract and Introduction 

Forced marriage is one of the most severe forms of gender-based violence recognised in 

international law. It takes away a person's control over her own body, her physical freedom, 

and her right to choose a spouse.1 Despite this consensus, national asylum systems have 

struggled to give consistent protection to victims of forced marriage seeking refugee status 

under the 1951 Convention Relating to the Status of Refugees.2 The difficulty comes from a 

structural gap in the Convention itself. The Convention defines a refugee through five grounds, 

and gender is not one of them.3 This absence has shaped refugee law for decades. Courts have 

often treated forced marriage as a private, domestic matter, or have demanded proof of extra 

physical violence before they would call it persecution.4 

This paper addresses two questions through close analysis of recent case law and current 

conditions in Afghanistan. First, does the 2024 ruling of the Court of Justice of the European 

Union in Bundesamt für Fremdenwesen und Asyl v AH and FN mark a genuine structural shift 

in how persecution is assessed for Afghan women, or does it simply apply an existing legal test 

to new facts?5 Second, can forced marriage count as an independent act of persecution on its 

own, or must courts always link it to another recognised harm, such as domestic violence or 

 
1 Amanda R Fell, ‘From Family, They Flee: Asylum for Victims of Forced Marriage’ (2019) 84(3) Brooklyn Law 

Review 1027. 
2 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954) 189 

UNTS 137, art 1A (2). 
3 Convention (n 2).  
4 Kimberly Gauderman and M Gabriela Torres, 'The Fragility of Particular Social Groups: The Differential Weight 

of Rape in Gender-Based Violence and LGBTQ+ Asylum Cases' in Kimberly Gauderman (ed), Practicing 

Asylum: A Handbook for Expert Witnesses in Latin American Gender- and Sexuality-Based Asylum Cases 

(University of California Press 2023). 
5 Bundesamt fur Fremdenwesen und Asyl v AH and FN, Joined Cases C-608/22 and C-609/22, 

ECLI:EU:C:2024:838, paras 43-44. 
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female genital mutilation, before it qualifies for protection?6 These questions matter because 

they determine whether victims of forced marriage can access refugee status without proving 

additional physical harm, or demonstrating a risk beyond their membership in a systematically 

oppressed group.7 

The argument advanced here is that AH and FN marks a genuine shift in how gender-based 

persecution is assessed under the Convention framework.8 By holding that the accumulation of 

Taliban measures against women amounts to persecution, the Court established a group-based 

approach to protection that does not require individualised proof beyond establishing gender 

and nationality as an Afghan woman.9 The Court also treated forced marriage as a standalone 

act of persecution in its own right, without requiring proof of accompanying physical violence 

or individual targeting.10 This resolves years of fragmented domestic case law that treated 

forced marriage as an ancillary harm, and it offers a workable model for group-based protection 

more broadly.11 

The contribution of this paper lies in testing how far the Court's reasoning can travel beyond 

Afghanistan.12 While AH and FN succeeded where earlier US and UK decisions did not, its 

reach into cases involving non-state actors, or regimes without systematic legal discrimination, 

remains uncertain.13 This paper tests these limits against the Taliban's May 2026 Code on 

Judicial Separation of Spouses, which further entrenches gender-based restriction and narrows 

the avenues available to women seeking to leave forced marriages.14 The analysis shows that 

the Court's approach holds up well against this newer development, though its extension to 

contexts where harm comes from private actors rather than state policy calls for real caution.15 

 

The Doctrinal Gap and Pre-AH and FN Jurisprudence 

The absence of gender from the 1951 Convention created a doctrinal gap that shaped refugee 

jurisprudence for decades and produced uneven protection for women fleeing gender-based 

 
6 Fell (n 1). 
7 Amnesty International, 'Afghanistan: New Code Enabling Child Marriage Compounds Dismal Situation for 

Women's and Girls' Rights' (10 June 2026). 
8 AH and FN (n 5). 
9 AH and FN (n 5). 
10 AH and FN (n 5). 
11 Nikolas Feith Tan and Meltem Ineli-Ciger, 'Group-Based Protection of Afghan Women and Girls Under the 

1951 Refugee Convention' (2023) 72(3) International & Comparative Law Quarterly 793. 
12 Gauderman and Torres (n 4). 
13 NS (Social Group - Women - Forced Marriage) Afghanistan CG [2004] UKIAT 328.  
14 Amnesty International (n 7). 
15 Gauderman and Torres (n 4).  
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violence across different legal systems.16 The Convention defines a refugee as a person who, 

owing to a well-founded fear of persecution for reasons of race, religion, nationality, 

membership of a particular social group, or political opinion, is outside their country of 

nationality and unable or unwilling to seek that country's protection.17 This definition was 

drafted after the Second World War, for a particular geographic problem at a particular time, 

and it did not anticipate the forms of persecution that would later affect women 

disproportionately.18 Because gender was left out, women fleeing gender-based harm have 

always had to fit their experience into a ground designed for something else, almost always 

"particular social group" (PSG).19 

Most decision-makers test a PSG against three requirements: (i) an immutable characteristic, 

(ii) enough particularity to have legal meaning, and (iii) recognition as distinct by the 

surrounding society. Amanda Fell explains why these requirements are especially hard to meet 

in forced marriage claims, because a PSG cannot be defined by the very harm it exists to 

explain.20 If an applicant defines her group as "women who have been forced into marriage," a 

decision-maker may treat this as circular, where the harm and the group collapse into the same 

thing.  

This gap produced what can be called an ancillary harm model. Courts recognised forced 

marriage mainly when it came bundled with other physical harm, rather than as persecution on 

its own.21 This approach failed to recognise the inherent severity of forced marriage as a 

violation of bodily autonomy and human dignity, and it required victims to prove additional 

physical violence before they could qualify for protection.22 It placed heavy evidentiary 

burdens on already vulnerable applicants, and it produced protection that varied significantly 

by jurisdiction and by individual adjudicator.23 

United States case law shows this instability clearly. In Gao v Gonzales, the Second Circuit 

recognised a particular social group of women sold into marriage in parts of China where such 

marriages are treated as valid and enforceable, holding that this alone was enough to found a 

claim.24 Sara von Struensee described the decision as an important recognition that forced 

 
16 Convention (n 2).  
17 Convention (n 2).  
18 Convention (n 2).  
19 Fell (n 1). 
20 Fell (n 1). 
21 Matter of Kasinga 21 I&N Dec 357 (BIA 1996). 
22 Fell (n 1). 
23 Gauderman and Torres (n 4). 
24 Gao v Gonzales 440 F3d 62 (2d Cir 2006).  

http://www.ijlra.com/


www.ijlra.com 

Volume 3 Issue 7 | Oct 2026 

 

ISSN: 2582-6433 

 

Page | 604 
 

 

marriage, without any other accompanying harm, could constitute persecution.25 This 

precedent proved short-lived. The Supreme Court vacated the ruling in Keisler v Hong Yin 

Gao on procedural grounds, because the Second Circuit had decided a social-group question 

that should first have gone to the Board of Immigration Appeals.26 The claim was undone on a 

question of which body should rule first, not because the reasoning on forced marriage was 

wrong, but the practical protection Gao had won did not survive. 

Later decisions confirmed how fragile these claims remained. In Matter of A-B-, the Attorney 

General limited protection for women fleeing private and domestic violence, reasoning that 

such violence generally stems from personal animosity rather than persecution on a protected 

ground.27 Although that decision was later vacated, it showed how easily gender-based claims 

could be narrowed by a shift in executive policy, in a way other protected grounds are not.28 

A similar limitation appears in cases involving other harmful practices. In Matter of Kasinga, 

the Board of Immigration Appeals granted asylum to a young woman from Togo fleeing a 

forced, polygamous marriage, but the Board's reasoning centred on the threat of female genital 

mutilation she faced within that marriage, not on the forced marriage itself.29 Forced marriage 

was the setting for the harm, not the harm the Board actually protected against, reinforcing the 

rule that forced marriage needed accompanying physical harm before it would meet the 

threshold of persecution.30 

United Kingdom case law recognised forced marriage on Afghan facts earlier than most 

jurisdictions, but its impact stayed limited. NS (Afghanistan) held that Afghan women facing 

forced marriage shared a characteristic they could not change, and that this made them a 

particular social group.31 While NS protected the individual applicant, it did not create a wider 

shift in how forced marriage was assessed elsewhere; it remained a country guidance case 

requiring each applicant to submit detailed proof of her own family dynamics and personal 

risk.32 Kimberly Gauderman and M Gabriela Torres help explain why decisions like NS and 

Gao, despite strong reasoning, never produced a broader change. They show that courts have 

been reluctant to accept "women" as the defining feature of a social group, even where they 

 
25 Sara von Struensee, 'Forced Marriage as a Basis for Asylum: Gao v Gonzales Recognizes Persecution Based 

on Member of a Social Group Consisting of Women Sold into Marriage Where Forced Marriages Are Considered 

Valid and Enforceable' (SSRN Scholarly Paper No 888938, 13 March 2006). 
26 Keisler v Hong Yin Gao 552 US 801 (2007). 
27 Matter of A-B- 27 I&N Dec 316 (AG 2018). 
28 A-B- (n 27). 
29 Kasinga (n 21). 
30 Kasinga (n 21). 
31  NS (n 13).  
32 NS (n 13). 
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accept sexual orientation as such a feature, and that gender-based claims are treated as private 

matters requiring extra context that sexuality-based claims do not.33 Carolina Zamora Gómez 

calls this a bifurcated approach: each restriction, whether marriage, education, or movement, 

is judged on its own, rather than asked what these restrictions add up to together.34 This 

bifurcated, individualised model is exactly what AH and FN moves away from. 

 

The Structural Shift in AH and FN 

The CJEU altered this legal landscape in Bundesamt für Fremdenwesen und Asyl v AH and 

FN, a ruling handed down in October 2024 that marks a genuine shift in how gender-based 

persecution is assessed under EU refugee law.35 The reference arose from Austrian proceedings 

involving two Afghan women who had fled after the Taliban regained power in August 2021.36 

Austrian authorities granted the women subsidiary protection but refused full refugee status, 

reasoning that neither had proved she was personally targeted by the Taliban, or that an adopted 

Western lifestyle was so essential to her identity that she could not simply give it up to avoid 

persecution.37 The case reached the CJEU through a preliminary reference on the meaning of 

Article 9(1) of the Qualification Directive, which defines an act of persecution for the purposes 

of EU asylum law.38 

The Court's analysis runs along two tracks, matching the two limbs of Article 9(1).39 Under 

Article 9(1)(a), an act is persecutory if it is sufficiently serious to amount to a severe violation 

of basic human rights. The Court held that forced marriage, together with the state's total failure 

to protect women from domestic and gender-based violence, meets this standard on its own, 

without any need for accompanying physical violence or proof of individual targeting.40 Under 

Article 9(1)(b), a set of measures that would not individually count as persecution can still 

cross the threshold once their cumulative effect is severe enough. The Court held that 

restrictions on healthcare, education, work, movement, and dress, while perhaps not severe in 

isolation, together deny Afghan women a dignified life to a degree that meets that threshold.41 

 
33 NS (n 13). 
34 Carolina Milena Zamora Gómez, 'Forced Marriage of Afghan Girls and the Bifurcated Approach for Defining 

Persecution' (Völkerrechtsblog, 9 March 2023). 
35 AH and FN (n 5).  
36 AH and FN (n 5). 
37 Shima Esmailian, 'Is the European Court of Justice (ECJ) Ruling on Granting Asylum to Afghan Women an 

Implication of Qualification of Gender Apartheid in Afghanistan?' (EJIL:Talk!, 20 November 2024). 
38 Council Directive 2011/95/EU of 13 December 2011 on standards for the qualification of third-country nationals 

or stateless persons as beneficiaries of international protection [2011] OJ L337/9, art 9(1)(a)-(b). 
39 Qualification Directive (n 38). 
40 AH and FN (n 5). 
41 AH and FN (n 5). 
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The judgment states that these measures reflect the establishment of a social structure based on 

a regime of segregation and oppression, one that excludes women from civil society and denies 

them a dignified daily life in their own country.42 This is the language of a group-level finding, 

not an individual one. On the question of risk assessment, the Court ruled that national 

authorities need not require individualised proof of personal risk when evaluating claims from 

Afghan women.43 Because Taliban restrictions target Afghan women as a demographic group, 

membership in that group, defined by gender and nationality, is enough to establish a well-

founded fear of persecution.44 This finding tracks the position UNHCR had already taken, 

arguing that where gender-based violence and discrimination are pervasive and the state 

condones or fails to prevent them, protection may need to rest on gender alone.45 It is also 

consistent with the argument Nikolas Feith Tan and Meltem Ineli-Ciger had made before the 

ruling, that Afghan women and girls should be recognised as refugees on a group basis rather 

than case by case.46 

The most significant part of the ruling is what it removes as a requirement. The Court did not 

ask whether either applicant had been personally singled out by the Taliban. It was enough that 

she belonged to the group of Afghan women and girls affected by these combined measures.47 

This lowers the evidentiary burden in a real way: an applicant needs only to show that the 

general policy exists, and that she belongs to the group it targets, which objective country 

evidence can establish far more easily than proof of an individual threat.48 

Shima Esmailian argues that this reasoning comes close to, though it stops short of, recognising 

a form of gender apartheid in Afghanistan. The judgment never uses that word, but its finding 

that there is an institutionalised system of segregation and discrimination that denies women 

their fundamental rights because of their gender tracks the definition closely.49 AH and FN 

breaks decisively from decisions like Kasinga, which required proof of an accompanying 

physical harm, and Gao, which tied forced marriage to a specific regional enforcement 

practice.50 It recognises the inherent severity of forced marriage as a violation of bodily 

autonomy and human dignity, not merely as the setting for some other harm.51 

 
42 AH and FN (n 5). 
43 AH and FN (n 5). 
44 AH and FN (n 5). 
45 UNHCR, 'Statement on the Concept of Persecution on Cumulative Grounds in Light of the Current Situation 

for Women and Girls in Afghanistan' (25 May 2023). 
46 Tan and Ineli-Ciger (n 11). 
47 AH and FN (n 5). 
48 Esmailian (n 37). 
49 Esmailian (n 37). 
50 Kasinga (n 21). 
51 Esmailian (n 37). 
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Transferability and Empirical Validation 

The group-based approach in AH and FN raises the question of whether its logic can extend to 

gender-based claims outside Afghanistan, or whether it is a response specific to Taliban rule.52 

The Court's reasoning rests on two conditions: (i) the governing regime must systematically 

enforce discriminatory rules through public policy rather than merely tolerate private 

wrongdoing, and (ii) those rules must, taken together, strip an entire demographic group of 

basic agency across several areas of life at once.53 Where both conditions hold, such as under 

other state-sanctioned systems of gender segregation, the logic developed in AH and FN can 

apply with similar force, because the framework recognises that persecution can attach to a 

person by virtue of her membership in a systematically oppressed group.54 A regime that 

mandates similar restrictions through official policy would present the same profile as 

Afghanistan under the Taliban. No comparable ruling yet exists outside Afghanistan, so this 

remains a template rather than settled doctrine. 

A further question is whether this reasoning can reach British courts. The United Kingdom left 

the jurisdiction of the CJEU when the Brexit transition period ended on 31 December 2020, so 

a ruling handed down in 2024 has no binding force in UK tribunals and forms no part of 

retained EU case law.55 The UK has also replaced the Qualification Directive with its own 

domestic framework for interpreting persecution under the Refugee Convention.56 Even so, NS 

(Afghanistan) already gives British decision-makers a home-grown basis for treating Afghan 

women facing forced marriage as a particular social group, so UK tribunals do not need AH 

and FN to reach the same outcome on the same facts.57 What AH and FN could still offer is 

persuasive, rather than binding, authority for a fuller cumulative method that UK tribunals 

remain free to draw on when interpreting their own, structurally similar test. 

Clear limits exist, however, once the harm comes mainly from non-state actors, or from a state 

that does not systematically enforce discriminatory laws.58 In many parts of the world, forced 

marriage and domestic abuse remain widespread because of social norms and weak law 

enforcement, rather than official state policy. In those settings, the harm comes from private 

actors and social practice, which raises different questions than harm flowing from a public, 

 
52 AH and FN (n 5). 
53 AH and FN (n 5). 
54 AH and FN (n 5). 
55 European Union (Withdrawal) Act 2018, s 6. 
56 Nationality and Borders Act 2022, ss 31-35 (Interpretation of Refugee Convention). 
57 NS (n 13). 
58 Gauderman and Torres (n 4). 
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state-run system.59 Kimberly Gauderman and M Gabriela Torres' account of how gender-based 

violence claims are treated across the Americas illustrates this well: where a husband or in-

laws are the source of harm, and no public decree stands behind it, courts still lean toward 

treating the violence as private.60 AH and FN creates a strong precedent for regime-level 

oppression, but it does not remove the need for individualised proof where harm stems from 

private actors or social norms the state has failed, rather than chosen, to prevent.61 

The empirical strength of the Court's reasoning can be tested against the Taliban's newest 

legislation. In May 2026, the Taliban published Decree No. 18, the Code on Judicial Separation 

of Spouses.62 Amnesty International's analysis explains that the decree codifies the narrow 

circumstances in which women and girls may seek separation from a marriage, upholds unions 

arranged during childhood, and restricts the ability of women and girls to challenge or leave 

them.63 Isabelle Lassée of Amnesty International states that the decree strips women of 

autonomy, removes any requirement of consent, gives male relatives control over marital 

decisions, and leaves very few paths to challenge a forced union.64 This decree fits comfortably 

inside the reasoning of AH and FN. The Court's cumulative approach does not require each 

new Taliban measure to be assessed on its own before it can count; it asks whether the measure 

adds to an existing pattern that, taken as a whole, denies women a dignified life.65 The May 

2026 Code plainly does this. 

 

Conclusion 

This paper set out two questions. On the first, AH and FN does mark a genuine structural shift. 

It moves beyond asking whether one applicant was individually targeted, and instead asks 

whether the state runs a system that persecutes women as a group.66 This is different from the 

case-by-case reasoning in Gao and NS, and it responds directly to the doctrinal gap identified 

by Fell, and by Tan and Ineli-Ciger.67 On the second question, the Court's answer is layered. 

Forced marriage is severe enough, on its own, to count as persecution. But in the Afghan 

context, it need not stand alone. It is one part of a wider, cumulative pattern that includes 

restrictions on education, healthcare, and movement, and now, under the May 2026 Code, 

 
59 Gauderman and Torres (n 4). 
60 Gauderman and Torres (n 4). 
61 Gauderman and Torres (n 4). 
62 Amnesty International (n 7). 
63 Amnesty International (n 7). 
64 Amnesty International (n 7). 
65 AH and FN (n 5). 
66 AH and FN (n 5). 
67 Fell (n 1). 
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marriage and separation law itself.68  

The cumulative, group-based approach in AH and FN offers a stronger and more consistent 

form of protection than the older, individualised model that shaped decades of case law in the 

United States and the United Kingdom.69 It asks only whether she belongs to the group the 

regime has chosen to persecute, and, as persuasive authority, could shape how domestic courts 

such as the UK's interpret their own tests, though its extension to claims involving private 

actors and social norms remains genuinely limited.70 As a response to a doctrinal gap that has 

limited forced marriage claims for two decades, AH and FN is a significant and overdue 

development. 
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