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ABSTRACT 

The constitutional status of pension in India has undergone a significant transformation from a 

governmental benefit to an enforceable legal entitlement possessing the character of property. 

The Supreme Court’s decision in Deokinandan Prasad v. State of Bihar marked the 

foundational stage of this transformation by recognising the right to receive pension as a 

property right. In D.S. Nakara v. Union of India, the Court further conceptualised pension as 

deferred compensation for past service and as a measure of social security. Following the Forty-

Fourth Constitutional Amendment, the right to property ceased to be a fundamental right, but 

Article 300-A preserved constitutional protection against deprivation of property except by 

authority of law. The Supreme Court subsequently reaffirmed in State of West Bengal v. 

Haresh C. Banerjee and State of Jharkhand v. Jitendra Kumar Srivastava that pension continues 

to constitute property protected by Article 300-A. 

This article examines pension through the framework of Property Law and Constitutional Law. 

It argues that although pension originates in statutory or service rules, once the prescribed 

conditions are fulfilled, the entitlement acquires a distinct proprietary character. The State 

retains the power to regulate pension through valid legislation and statutory rules; however, 

administrative instructions or executive convenience cannot independently authorise 

deprivation of an accrued pensionary entitlement. The article analyses the distinction between 

regulation and deprivation, the meaning of “authority of law” under Article 300-A, the 

significance of vested and accrued rights, and the relationship between Articles 14, 21 and 300-

A. It also considers recent judicial developments and argues that pension jurisprudence 

demonstrates the continuing constitutional protection afforded to intangible economic interests. 
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INTRODUCTION 

The right to property occupies a distinctive place in the constitutional history of India. 

Originally protected as a fundamental right under Articles 19(1)(f) and 31, the right to property 

was removed from Part III by the Constitution (Forty-Fourth Amendment) Act, 1978. 

Nevertheless, the Constitution retained protection against deprivation of property through 

Article 300-A, which provides that “No person shall be deprived of his property save by 

authority of law.” 

The constitutional concept of property is not confined to tangible assets such as land, buildings 

or movable property. Modern constitutional jurisprudence recognises that valuable legal and 

economic interests may also possess a proprietary character. One such interest is the right to 

receive pension. 

Pension occupies an important position at the intersection of service law, social-security law, 

Property Law and Constitutional Law. It ordinarily arises from statutory rules governing public 

employment. Once an employee satisfies the prescribed conditions and the entitlement 

becomes payable, pension assumes an economic and legal character that is distinct from a 

discretionary governmental benefit. 

The Supreme Court’s jurisprudence has progressively transformed the legal understanding of 

pension. In Deokinandan Prasad v. State of Bihar, the Court rejected the view that pension was 

merely a bounty and recognised the right to receive pension as a valuable legal right and 

property. In D.S. Nakara v. Union of India, pension was further understood as deferred 

compensation for past service and as a social-security measure. 

After the Forty-Fourth Amendment, State of West Bengal v. Haresh C. Banerjee reaffirmed 

the property character of pension under Article 300-A. The principle was stated with particular 

clarity in State of Jharkhand v. Jitendra Kumar Srivastava, where the Supreme Court held that 

pension and gratuity could not be withheld in the absence of authority of law and that executive 

instructions lacking statutory force could not constitute the required legal authority. 

The central issue, therefore, is not whether the State possesses power to regulate pension. It 

does. The critical question is whether an accrued pensionary entitlement can be withheld, 

reduced or otherwise deprived without a valid legal basis. From a Property Law perspective, 

this issue raises fundamental questions concerning intangible property, vested rights, accrued 

claims and constitutional limitations upon State power. 

http://www.ijlra.com/


www.ijlra.com 

Volume 3 Issue 6 | Sep 2026 

 

ISSN: 2582-6433 

 

 

Page | 332 
 

 

THE CONCEPT OF PROPERTY UNDER ARTICLE 300-A 

Article 300-A does not define the expression “property.” Its meaning has consequently 

developed through constitutional interpretation. Although the right to property is no longer a 

fundamental right under Part III, Article 300-A imposes a constitutional limitation upon State 

action by requiring authority of law before property can be taken away. 

The significance of Article 300-A lies in its rule-of-law character. The State cannot deprive a 

person of a proprietary interest merely by executive decision. There must be legal authority 

supporting the deprivation. Thus, the constitutional protection is concerned not only with the 

existence of property but also with the legality of State interference. 

The broad understanding of property permits the recognition of intangible economic interests. 

A proprietary interest need not necessarily be capable of physical possession. A legally 

enforceable monetary entitlement may possess proprietary characteristics when it has arisen 

and crystallised under law. 

 

PENSION: FROM BOUNTY TO LEGAL ENTITLEMENT 

The historical description of pension as a bounty payable at the discretion of the Government 

has been decisively rejected by the Supreme Court. Pension ordinarily arises because an 

employee has rendered qualifying service under a statutory or regulatory scheme. The 

entitlement is therefore founded upon law and the fulfilment of prescribed conditions. 

The distinction between a bounty and an entitlement is fundamental. A bounty is discretionary 

and revocable according to the will of the grantor, whereas a legal entitlement is enforceable 

according to law. Once pension becomes legally due, its character cannot be reduced to that of 

an ex-gratia payment merely because the Government is responsible for disbursing it. 

 

DEOKINANDAN PRASAD v. STATE OF BIHAR: THE FOUNDATION 

OF THE PROPERTY DOCTRINE 

In Deokinandan Prasad v. State of Bihar, the Supreme Court laid the foundation for the modern 

jurisprudence on pension. The Court rejected the proposition that pension was a bounty and 

recognised the right to receive pension as a valuable right. The judgment was particularly 

significant because it treated pension as an entitlement arising from legal rules rather than from 

governmental grace. 

The decision established the conceptual basis for viewing pension as property. Once the right 

was recognised as legally enforceable and possessing economic value, it became capable of 
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constitutional protection against unlawful deprivation. 

 

D.S. NAKARA v. UNION OF INDIA: PENSION AS DEFERRED 

COMPENSATION 

The Constitution Bench decision in D.S. Nakara v. Union of India substantially expanded the 

jurisprudential understanding of pension. The Court rejected the notion that pension was 

merely a bounty and explained its relationship with social security and past service. 

The description of pension as deferred compensation is particularly important from a Property 

Law perspective. An employee renders service during employment, while a portion of the 

economic benefit associated with that service is received after retirement. The postponement 

of payment does not necessarily destroy the underlying legal and economic connection with 

past service. 

Pension consequently possesses two closely related dimensions. It is deferred compensation 

because it is connected with service already rendered, and it is social security because it 

provides economic support after retirement. These characteristics strengthen the legal 

justification for treating accrued pension as a protected economic interest. 

 

THE FORTY-FOURTH AMENDMENT AND THE CONTINUING 

PROTECTION OF PROPERTY 

The Constitution (Forty-Fourth Amendment) Act, 1978 removed Articles 19(1)(f) and 31 and 

thereby ended the status of property as a fundamental right under Part III. Article 300-A was 

introduced as the constitutional provision governing deprivation of property. 

The change in constitutional status did not, however, eliminate the proprietary character of 

pension. The distinction is important. Pension is not properly described as a fundamental right 

under Article 300-A. Rather, once accrued under law, pension constitutes property protected 

by a constitutional guarantee against deprivation except by authority of law. 

 

STATE OF WEST BENGAL v. HARESH C. BANERJEE 

In State of West Bengal v. Haresh C. Banerjee, the Supreme Court reaffirmed that pension is 

property for the purposes of constitutional protection. The case also demonstrates that 

recognition of pension as property does not make the entitlement immune from all regulation. 

The State may prescribe statutory conditions concerning pension and may provide 

circumstances in which pension can be withheld or reduced. The constitutional requirement is 
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that such interference must be supported by valid law. Thus, the judgment illustrates the 

distinction between lawful regulation and unauthorised deprivation. 

 

STATE OF JHARKHAND v. JITENDRA KUMAR SRIVASTAVA: THE 

REQUIREMENT OF AUTHORITY OF LAW 

State of Jharkhand v. Jitendra Kumar Srivastava is one of the leading authorities on pension as 

property under Article 300-A. The Supreme Court considered the withholding of pensionary 

benefits during pending proceedings and examined whether the State possessed legal authority 

for such withholding. 

The Court held that executive instructions which did not possess statutory force could not 

constitute the authority of law contemplated by Article 300-A. This principle is of major 

significance because it places a constitutional limitation on executive power. An administrative 

instruction may regulate the implementation of an existing legal scheme, but it cannot 

ordinarily create a substantive power to deprive a person of property where the governing law 

contains no such authority. 

 

THE MEANING OF “AUTHORITY OF LAW” 

The expression “authority of law” constitutes the central constitutional safeguard under Article 

300-A. It requires the State to identify the legal source authorising the deprivation. In pension 

disputes, the inquiry should therefore begin with the statute, statutory rules or other valid legal 

instrument governing the entitlement. 

The constitutional inquiry may be structured around four questions: first, what is the source of 

the pensionary entitlement; secondly, has the entitlement accrued; thirdly, what form of State 

interference has occurred; and fourthly, what law authorises that interference? Where the State 

cannot identify valid legal authority, the deprivation becomes constitutionally vulnerable. 

 

ACCRUED RIGHTS AND VESTED PENSIONARY ENTITLEMENTS 

A distinction must be maintained between an expectation of receiving a future benefit and an 

accrued legal entitlement. Eligibility for a pension scheme does not necessarily mean that every 

future pension payment is already vested. However, once the statutory conditions are fulfilled 

and the pension becomes payable, the character of the entitlement becomes considerably 

stronger. 

The concept of accrual is therefore central to pension-property jurisprudence. An accrued 
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pensionary benefit has economic value, arises from law and is capable of enforcement. These 

characteristics support its treatment as property for Article 300-A purposes. 

 

PENSION AS INCORPOREAL PROPERTY 

From the perspective of Property Law, pension may be conceptualised as an intangible or 

incorporeal proprietary interest. It is not a physical object capable of possession in the 

conventional sense. Nevertheless, it has identifiable economic value and can constitute the 

subject matter of a legally enforceable claim. 

The pension cases therefore illustrate the broader evolution of property law. Property is not 

necessarily confined to ownership of tangible things. Modern law recognises proprietary 

interests in claims, benefits and other intangible economic resources where the legal system 

grants them sufficient certainty and enforceability. 

 

REGULATION VERSUS DEPRIVATION 

Recognition of pension as property does not prevent the State from regulating pension schemes. 

Pension legislation may prescribe qualifying service, calculation methods, commutation, 

family pension, disciplinary consequences, recovery and circumstances in which pension may 

be withheld or reduced. 

The constitutional difficulty arises when regulation becomes deprivation without lawful 

authority. Where statutory rules expressly authorise withholding pension following specified 

misconduct and the prescribed procedure is followed, the State may exercise that power. 

Conversely, where no statutory authority exists, administrative convenience or executive 

policy cannot by itself justify deprivation. 

 

EXECUTIVE INSTRUCTIONS AND PENSIONARY PROPERTY 

Executive instructions are commonly used to administer government service conditions. Their 

legal effect, however, depends upon their source and statutory basis. They cannot automatically 

be treated as legislation. 

The principle in Jitendra Kumar Srivastava is therefore of continuing importance. An executive 

circular cannot create a substantive power to withhold pension where the governing statute or 

statutory rules do not confer such power. This protects pensioners from arbitrary executive 

action while preserving the State’s authority to administer pension schemes within the limits 

of law. 
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PENSION AND ARTICLE 14 

Article 14 supplements Article 300-A by requiring State action to conform to standards of 

equality and non-arbitrariness. Pension rules and administrative decisions may therefore be 

examined not only for the existence of legal authority but also for discriminatory or arbitrary 

classification. 

D.S. Nakara is particularly relevant in this context. The case demonstrates that pension policy 

can be subjected to constitutional scrutiny where distinctions between classes of pensioners 

lack a rational basis or produce impermissible discrimination. 

 

PENSION AND ARTICLE 21 

Article 300-A is the direct constitutional provision governing pension as property. Article 21 

nevertheless provides an important contextual dimension because pension may constitute the 

principal source of financial security after retirement. 

The social-security reasoning underlying D.S. Nakara supports recognition of the dignity 

implications of pension. At the same time, it would be doctrinally imprecise to treat every 

pension dispute automatically as an Article 21 violation. The stronger position is that Article 

300-A protects the proprietary interest while Article 21 provides the broader constitutional 

context of dignity and social security. 

 

WITHHOLDING OF PENSION DURING DEPARTMENTAL OR 

CRIMINAL PROCEEDINGS 

Withholding pension during pending proceedings presents a recurring conflict between 

disciplinary authority and proprietary rights. The existence of a departmental or criminal 

proceeding does not, by itself, answer the constitutional question. The governing pension rules 

must be examined to determine whether withholding is authorised. 

Where the rules confer such authority, the power must be exercised in accordance with the 

statutory conditions and procedural safeguards. Where the rules do not confer the power, 

executive instructions cannot independently supply the missing authority. 

 

PENSIONARY ARREARS AS PROPERTY 

Accrued pensionary arrears constitute a particularly clear form of monetary entitlement. Once 

the amount has become legally due, the arrears possess economic value and can be enforced 

through appropriate legal proceedings. 
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The recognition of arrears as protected property is significant because it extends the doctrine 

beyond the abstract right to pension. Constitutional protection may apply to the actual monetary 

benefits that have accrued under the governing pension rules. 

 

DELAY IN PAYMENT AND INTEREST 

Delay in settlement of pensionary benefits may result from administrative negligence, disputes 

concerning service records, verification requirements, pending proceedings or other causes. 

Where the delay is attributable to the administration and is unjustified, courts may award 

interest as a compensatory remedy. 

The award of interest reflects the principle that a person should not ordinarily be deprived, 

without justification, of the use of money that has already become legally due. Timely payment 

is therefore an important component of effective pension administration. 

 

RETROSPECTIVE ALTERATION OF PENSION RIGHTS 

Retrospective alteration of pension rights raises difficult constitutional questions. The State has 

legislative competence to design and reform pension schemes, including changes concerning 

future entitlements. However, retrospective interference with rights that have already accrued 

raises a stronger property-law concern. 

The distinction between future entitlement and accrued entitlement is therefore critical. A 

change affecting future pension may be constitutionally different from legislation or executive 

action that attempts to extinguish an entitlement which has already vested. The validity of any 

retrospective measure must ultimately be determined by the precise statutory language, 

constitutional limitations and the nature of the right affected. 

 

RECENT JUDICIAL DEVELOPMENT 

Recent Supreme Court jurisprudence continues to reinforce the connection between pension 

and constitutional property. In Union of India v. Sgt. Girish Kumar, the Court treated pension 

as deferred compensation for past service and considered the constitutional implications of 

withholding accrued pensionary arrears. The decision is significant because it demonstrates 

that the Article 300-A doctrine is not confined to the abstract existence of a pension right but 

may apply to accrued monetary benefits. 

The recent decision in Bhikhani Devi v. Union of India similarly reflects the continuing judicial 

understanding of pension as a hard-earned benefit arising from service rather than a matter of 
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governmental grace. These developments indicate that the property dimension of pension 

remains an active area of constitutional adjudication. 

 

A PROPERTY-LAW FRAMEWORK FOR DETERMINING 

UNLAWFUL DEPRIVATION 

The existing jurisprudence can be organised into a practical doctrinal test. First, the source of 

the pensionary entitlement must be identified. Secondly, it must be determined whether the 

entitlement has accrued. Thirdly, the exact property interest affected—pension, gratuity, 

arrears or another benefit—must be identified. Fourthly, the nature of State interference must 

be established. Fifthly, the legal authority supporting the interference must be located. Sixthly, 

the prescribed statutory procedure must be examined. Finally, the action may be tested against 

Article 14 and, where appropriate, the broader values protected by Article 21. 

This approach avoids two extremes. It prevents the State from treating accrued pension as an 

entirely discretionary benefit, while also avoiding the proposition that every pension rule is 

constitutionally immutable. The balance lies in requiring lawful authority for deprivation while 

preserving legislative and regulatory competence. 

 

CRITICAL ANALYSIS 

The recognition of pension as property represents an important development in Indian 

constitutional property law. Nevertheless, the doctrine should not be understood as creating an 

absolute and unchangeable right to every pension benefit once a person enters government 

service. Pension schemes are created and regulated by law, and the State must retain the ability 

to reform them in accordance with constitutional principles. 

The more sustainable constitutional proposition is therefore that the State may regulate pension 

through valid law, but it cannot deprive a person of an accrued pensionary entitlement merely 

through executive will, administrative convenience or unsupported financial considerations. 

Article 300-A supplies a rule-of-law safeguard rather than an absolute prohibition on pension 

regulation. 

 

THE SIGNIFICANCE OF PENSION FOR CONTEMPORARY 

PROPERTY LAW 

Pension jurisprudence demonstrates the expanding understanding of constitutional property. 

Property may be intangible, statutory and economic. A right to receive money may become 

http://www.ijlra.com/


www.ijlra.com 

Volume 3 Issue 6 | Sep 2026 

 

ISSN: 2582-6433 

 

 

Page | 339 
 

 

property when it has sufficiently crystallised under law. The pension cases therefore provide 

an important example of how constitutional property protection operates beyond traditional 

concepts of ownership and possession. 

The jurisprudence also demonstrates the continuing relevance of property rights despite their 

removal from the catalogue of fundamental rights. Article 300-A may not provide the same 

level of protection formerly associated with Articles 19(1)(f) and 31, but it nevertheless 

imposes a meaningful constitutional limitation upon State action. 

 

CONSTITUTIONAL BALANCE BETWEEN STATE POWER AND 

PROPRIETARY RIGHTS 

Pension law must balance the State’s legitimate interests with the individual’s proprietary 

rights. The State must be able to administer public funds, enforce service discipline, recover 

amounts lawfully due and amend pension schemes through legislation. At the same time, 

retired employees must be protected from arbitrary withholding of benefits that have already 

accrued. 

Article 300-A performs this balancing function by requiring authority of law. The provision 

therefore operates as an important rule-of-law limitation on executive power. It ensures that 

deprivation of a proprietary interest is founded upon legal authority rather than administrative 

discretion. 

 

CONCLUSION 

The jurisprudence of pension in India reflects a significant transformation in constitutional 

property law. Pension has moved from the conceptual category of a governmental bounty to 

that of an enforceable legal entitlement possessing proprietary character. Deokinandan Prasad 

established the foundation by recognising pension as a valuable right. D.S. Nakara explained 

its character as deferred compensation and social security. State of West Bengal v. Haresh C. 

Banerjee reaffirmed the property character of pension, while State of Jharkhand v. Jitendra 

Kumar Srivastava gave Article 300-A a particularly strong rule-of-law application by requiring 

lawful authority for withholding pensionary benefits. 

The central proposition emerging from this jurisprudence is that pension originates as a 

statutory entitlement and, upon lawful accrual, becomes constitutionally protected property. 

Article 300-A does not freeze pension law or prevent legitimate legislative reform. It does, 

however, impose a constitutional discipline upon State action. The State may regulate pension 
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through valid law and may exercise powers expressly conferred by statute or statutory rules. It 

cannot, however, deprive a person of accrued pensionary property merely through executive 

will or administrative convenience. 

From the standpoint of Property Law, pension is an important example of incorporeal property. 

It demonstrates that constitutional property protection extends beyond physical ownership to 

legally recognised economic interests. The pension cases therefore contribute to a broader 

understanding of property in Indian constitutional jurisprudence and reaffirm that the removal 

of property from the category of fundamental rights did not extinguish its constitutional 

protection. 

The continuing judicial development of Article 300-A confirms that the constitutional life of 

property rights remains significant. Pension, as deferred compensation for past service and as 

a source of post-retirement security, deserves protection against unauthorised deprivation. The 

decisive question in every such dispute should therefore remain: What is the legal authority for 

the deprivation? 
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