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A COMPREHENSIVE SOURCE OF LAW IN THE INDIAN
LEGAL SYSTEM AND ITS COMPREHENSIVE
ANALYSIS.

AUTHORED BY - MD IMRAN HUSSAIN

ABSTRACT:

The Indian legal system is based on three main sources of law: custom, judicial precedent, and
legislation, with each of these sources contributing in its own unique way to the development
of law. As the oldest form, Custom derives its authority from accepted usage and practice, but
has not been as important in modern times due to its inflexibility and potential for conflict with
the constitutional principles. Judicial precedent, which is based on stare decisis, brings
uniformity, certainty and flexibility to the interpretation of the law, as it offers the opportunity
for courts to explain and improve the law through case decisions. The strongest of all the
sources in present-day India is legislation, which is a direct expression of the people's will and
which provides for correct codification of legal rules to address the changing social, political
and economic needs. In contrast, legislation leads, precedent continues to refine and refine laws
and good customs are limited to areas such as personal law and trade practices. The study points
out the need for a proper balance between such sources of law, the Constitutional nature of all
legal rules and a systematic review of old laws, precedents and customs. The combined effect

of these signals ensures stability, flexibility, and responsiveness in the Indian legal system.

Key Words: Judicial Precedent, Ratio Decidendi, Obiter Dicta, Article 141, Legislation,

Custom.

INTRODUCTION
All legal systems are based on some basic sources which influence the creation, interpretation
and application of law. Under the Indian law, there are three such primary sources, namely
custom, legislation and precedent. They are the foundation on which the entire system of law
is built, affecting not only the making of laws, but how they are interpreted and applied in
society. Custom has its roots in long—established practices and traditions of the community. It
embodies the social values, cultural values and communal consciousness of humans. While not

explicitly codified in law, customs are also enforceable law since they are an accepted lifestyle
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among the people of a particular society. Legislation is the most formal and modern source of
law. It is formulated as written rules that are enacted by competent authorities like Parliament
or State Legislatures. Legislation gives clarity, certainty and uniformity — it systematically
documents laws as needed by the changing society. Another important source is Judicial
Precedent, or the doctrine of stare decisis. It provides consistency, facilitates uniformity and
fairness in the system and creates predictability. The courts, in deciding cases, interpret existing
laws and also create new concepts of law when there are gaps. These three sources are not
separate, but are closely connected to each other. Custom also has an impact on legislation
because legislators consider customs when they are making laws. Precedents are important
vehicles for explaining both customs and statutes and for their uniform application. This trinity
helps the law to be constantly growing and flexible in order to meet the needs of society, but
at the same time keeps stability.!

This article aims to explore the impact of custom, legislation and precedent on the Indian law.
It emphasises their historical significance, current relevance and the mutual complementarity

between them in the evolution of law and justice.

JUDICIAL PRECEDENT AS A SOURCE OF LAW

Precedent is another source of law like custom and legislation. In fact, the doctrine of Judicial
Precedent is a unique feature of English law. Precedent is defined as a previous instance or case
which is, or may be taken as an example of rule for subsequent cases, or by which some similar
act or circumstances may be supported or justified. In general terms, precedent means some set
pattern guiding the future conduct. In judicial terms, it means the guidance or authority of past
decisions for future cases. Precedent, or stare decisis, is a foundational principle of common
law systems that dictates that judicial decisions should adhere to established legal precedents.
The doctrine of stare decisis ensures consistency and predictability in the application of law
by requiring courts to follow prior decision.?
When a court delivers a judgment, its reasoning can be divided into two parts:

e Ratio decidendi — The core legal principle or reasoning necessary to decide the case.

This forms the binding part of the precedent, which lower courts must follow.

! Sources of Law: Custom, Legislation and Precedent, Legal Service India, available at:
https://www.legalserviceindia.com/legal/article-17955-sources-of-law-custom-legislation-and-precedent.html
(last visited on April 10, 2026).

2 1bid
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e Obiter dicta — Observations, comments, or illustrations made by the judge that are not
essential to the decision. These are not binding but may be persuasive in future cases.

According to Gray “A precedent covers everything said or done which furnished a rule for
subsequent practice”.
In England, judges played a significant role in developing the English Law. During the middle
ages, when the Parliament had not assumed the status of a sovereign law-making body, it was
left to the judges to define and lay down legal principles. Thus, adjudication in England made
a great contribution towards the formulation and development of English law. It is said that the
English law is a judge- made law. From England, the doctrine of precedent travelled to various

countries.?

REASONS FOR THE RECEPTION OF PRECEDENT:
e The justification of the binding rule of Judicial Precedent is based on several reasons:
e Itis based on practical experience rather than on logic only.
e |t is based on convenience in the sense that it provides settled law and thus saves the
labor of judges.
e |t prevents error of judgment by individual judges.
e To prevent partiality on the part of Judges.
e It helps the lawyers to take a cautious view of the development of law on the basis

of past judicial experience.*

KINDS OF PRECEDENT:

e An Authoritative Precedent is one which has a binding force and the judge has to
follow it whether he approves it or not. Authoritative precedents are the decisions
of Superior court of Justice which are binding on the subordinate courts.

e On the other hand, Persuasive Precedent is one which the judges are under no
obligation to follow it but which they may take into consideration. Example -

Foreign Judgment, Obiter Dicta etc.’

POSITION OF JUDICIAL PRECEDENT:
e ENGLAND

3 J.W. Salmond, Jurisprudence 160-161 (Sweet & Maxwell, London, 12th edn., 1966).
4 P J. Fitzgerald (ed.), Salmond, Jurisprudence 187 (12th edn., 1966).
® 1bid 188
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The doctrine of judicial precedent is firmly settled in England. In England the highest court is
House of Lords. Its decisions are absolutely binding on all inferior courts. Whether House of
Lords itself is bound by its own decisions? This question was doubtful till the year 1860. In
Attorney General v. Dean of Windsor(1860)¢, Lord Campbell laid down that the House of Lord
is bound to accept its own decisions. But in Boys v. Chaplin (1968), their Lordships held that
the House of Lord is now no longer bound by its own earlier decisions.
e INDIA

Under ancient Hindu law, the doctrine office precedent was recognized by Hindu law givers.
Manu advocated the theory of precedent in order to settle doubtful points of law.® It was during
the British rule in India that the doctrine became very important. In the 19" century because of
the popularity of the publication of reports of decided cases and digests, the doctrine of
precedent acquired a more significant place. It was, however, in the 20" century that the
doctrine of precedent got statutory recognition. Section 212 of the Act of 1935° made the ‘Law
declared by Federal Court and Privy Council to be binding on all courts.

In the Indian context, the decisions of the House of Lords, Privy Council and Supreme Court
of USA or Canada has only persuasive value. The decisions of Supreme Court of India are
binding on all courts in India and they constitute themselves as authoritative precedents. Article
141 of the Constitution of Indial® gives a constitutional status to the Doctrine of Precedent in
respect of law declared by the Supreme Court of India. Article 141 states that ‘the Law declared
by the Supreme Court shall be binding on all courts within the territory of India’. Now the
question arises, Whether the Supreme Court is bound by its own decisions? In Bengal Immunity
Co. Ltd. v. State of Bihar (1955)*!, the Supreme Court has held that it is not bound by its own
decisions. The decisions of the various High Courts are binding on the courts below them
within their respective state. However, the decision of one High Court is not binding on the
other. In State v. Ramprakash Puri (1964)'?, it was observed that a judgment of a High Court
is not binding on other judges of the same court or upon the judges of any other High Courts.
However, in practice the decisions of one High Court are cited in other High Courts and they

persuasive value.

& Attorney General v. Dean of Windsor (1860) 51 E.R. 323

" Boys v. Chaplin ([1968] 1 All ER 283)

8 Manu, Manusmriti Ch. V111, verse 41 (trans. G. Buhler, Sacred Books of the East, Oxford, 1886)
® Government of India Act, 1935, 5.212

10 The Constitution of India , Art. 141

11 Bengal Immunity Co. Ltd . v. State of Bihar , AIR 1955 SC 661

12 State v. Ramprakash Puri, AIR 1964 All 64
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POSITION OF THE DOCTRINE OF JUDICIAL PRECEDENT IN INDIA IS:

e Under Article 141 of the Constitution of India, the law declared by the Supreme Court
shall be binding on all courts.

e ‘All Courts’ does not include the Supreme Court itself- hence the Supreme Court is not
bound by its own previous decision and can overrule its previous decision, particularly
on constitutional matters.

e The trend of decisions of the Supreme Court is to overrule those cases which have
caused hardship and which have been decided erroneously.

e The decisions of the High Court are binding on the courts below it within their

respective state but not on the other High courts.

DO JUDGES MAKE LAW?
The question whether judges make law or simply declare an existing one has been a subject of
debate among jurists. With this regard there are two theories:

e Declaratory Theory
The main proponents of this theory are Hale, Blackstone and Carter. According to this theory,
judges only declare law and no new law are created by the judges. Their province is to ascertain
and declare what the law is.*®

e The Original Law-Making Theory
The supporters of this theory are Lord Bacon, Dicey, Gray and Salmond. According to them
judges make law in the same sense in which the legislator makes it. The Judges create law
through interpretation.'* Thus, Precedent has a binding force and therefore is an important
source of law. The rule of precedent should however, be abandoned, if it is inconsistent with
the notion of justice or derogatory to social welfare policy. Judicial precedent, based on the
doctrine of stare decisis, is a vital source of law as it ensures consistency, stability, and
predictability by requiring courts to follow established legal principles from past decisions. It
helps in filling gaps where legislation is silent and allows the law to evolve through judicial
interpretation. However, it is also subject to criticism: it may lead to rigidity by binding courts
to outdated decisions, the law reports can be vast and complex making precedents difficult to
trace, and reliance on judicial interpretation sometimes blurs the line between law- making and

law-applying. Moreover, errors made by higher courts may continue until corrected. In India,

13 William Blackstone, Commentaries on the laws of England 69(Oxford,1765)
14 Supra note 3 at 186
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while the Supreme Court’s decisions are binding under Article 141, even it has recognized the
need to overrule precedents that cause hardship or are wrongly decided. Thus, judicial
precedent is a significant source of law, but its authority must be exercised with flexibility to

balance stability with justice.

LEGISLATION AS A SOURCE OF LAW.

In modern times, legislation is considered as one of the important sources of law. This source
of law is of recent growth. We may say that, custom precedes legislation and as society
advances, custom is replaced by it.

According to Gray, legislation is the formal utterances of the legislative organs of the society.
Salmond says that, legislation is that ‘source of law which consists in the declaration of rules
by a competent authority’. According to Salmond, there is a distinction between law making
by legislators and law making by the courts. Legislators lay down rules purely for the future
without reference to any actual dispute; the courts, insofar as they create law, can do so only in
application to the cases before them and only insofar as is necessary for their solution.
Legislation may be direct or indirect. It is direct when the sovereign authority itself makes the
law, as the law made by the Indian Parliament. It is indirect when the sovereign authority
delegates powers to any other authority to make law, as the power delegated to a corporation

to make law. The former is called supreme legislation and the latter subordinate legislation.'®

ETYMOLOGICAL MEANING

The term ‘legislation’ is derived from the Latin words ‘Legis’ which means ‘law’ and ‘Latum’
meaning to ‘make’, ‘put’, or ‘set’. Etymologically, legislation means making or setting the law.
It may be defined as the promulgation of legal rules by an authority duly empowered in that
behalf.®

KINDS OF LEGISLATION
Salmond gives the following classification of legislation which is based upon British legislative
system and practice.

e Supreme Legislation is that which proceeds from the supreme or sovereign power in

the state and which is, therefore, incapable of being replaced, annulled or controlled by

15 Supra note 3 at 98
16 Ibid
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any legislative authority. For example - the laws enacted by the Parliament in England
are supreme legislation.

Subordinate Legislation, is that which proceeds from any authority other than the
sovereign power, and therefore, dependent for its continued existence and validity on
some superior or supreme authority. Enactment of legislative bodies inferior to the

sovereign constitutes subordinate legislation.

Salmond enumerated 5 kinds of subordinate legislation.

Colonial Legislation- The countries which are not independent and are under the control
of some other state have no supreme power to make laws. The laws made by them are
subject to the supreme legislation of the state under whose control they are. Thus, it is
subordinate legislation.

Executive Legislation - The executive organ in addition to its usual function does some
law making also. This too is a kind of subordinate legislation. The legislative body
enacts the fundamental only, and the government departments supplement it with
details. This kind of subordinate legislation is called ‘delegated legislation’. It has
assumed a very important place during the recent years.

Judicial Legislation — Certain delegated legislative powers are also possessed by the
judicature. In India, the Supreme Court and High Courts both have the power to make
rules for their respective procedures and administration.

Autonomous Legislation — Autonomous bodies like universities, corporations etc. have
the power to make rules for the conduct of their business. These rules too are made by
them in accordance with an Act of Parliament. Hence, this constitutes example of
subordinate legislation.

Municipal Legislation- Local bodies like municipalities are given powers to make bye-
laws concerning their local matters. The bye- laws made by such local bodies is

subordinate legislation.’

In Indian legal system, Acts of Parliament, Ordinances passed by the President and Governors

is ‘supreme legislation” whereas rules, regulations, bye- laws, notifications made by various

authorizes such as corporations, municipalities, Supreme Court, High Courts etc. are

‘subordinate legislation.

17 Supra note 3 at 10217. Supra note 3 at 102
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DELEGATED LEGISLATION
Delegated Legislation is a kind of subordinate legislation. Delegated Legislation means the law
made by bodies under the powers delegated to it by the supreme legislative authority. Delegated
Legislation has become inevitable and indispensable. Its necessity must be realized in view of
the hunger for social, economic legislation, industrial laws, labor laws, commodity control
legislation, public welfare legislations etc.
The causes for the growth of Delegated Legislation are:

e Pressure of work

e Technicality of subject matter

e To meet unforeseen contingencies.

e Expediency and flexibility

e To meet emergency.®
Thus, Legislation is the most modern and formal source of law, providing clarity, certainty,
and uniformity through written rules enacted by competent authorities such as Parliament or
State Legislatures. Its strength lies in being systematic, comprehensive, and adaptable to the
changing needs of society, making it more reliable than unwritten sources like custom.
However, legislation is not without criticism: it can sometimes be rigid and unable to keep pace
with rapid social change, overly complex and bulky, and influenced by political interests rather
than purely legal or moral considerations. Moreover, laws made in a hurry or without
considering ground realities may prove ineffective or unjust in practice. Thus, while legislation
is the dominant source of law today due to its authority and certainty, its effectiveness depends
on careful drafting, democratic processes, and alignment with principles of justice and social

welfare.

CUSTOM AS A SOURCE OF LAW.

Custom occupies an important place in the regulation of human conduct in almost all the
societies. In fact, it is one of the oldest sources of law making. In primitive societies, human
conduct was regulated by practices which grew up spontaneously and were later adopted by
the people. Custom is a habitual course of conduct observed uniformly and voluntarily by the
people. When people find any act to be good and beneficial, which is agreeable to their

disposition, they practice it and in course of time by frequent observance and on account of its

18 WordPress.com, “Causes of the growth of Delegated Legislation”, available at
<https://share.google/F6Rdo6tX62n208wdc> (last visited on May 2, 2026).
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proposal and acceptance by the community for generations, a custom evolves.*®

POSITION OF CUSTOM IN VARIOUS ANCIENT LEGAL SYSTEMS

In most of the legal systems of the world, particularly in the ancient legal systems, custom has

played an extremely significant role as a source of law, till other sources of law like legislation

and precedent acquire prominence.

HINDU LAW
Customs have been the most potent force in moulding the ancient Hindu Law. The
Smritis have strongly recommended that customs be followed. Manu declared that it is
the duty of the King to decide all cases according to the principles drawn from local
usages.2°
MUSLIM LAW
In Muslim Law also custom occupies an important place. Hedaya says. ‘Custom does
not command any spiritual authority like ljma of the learned but a transaction sanctioned
by custom is legally operative, even if it be in violation of a rule of law derived from
Qiyas. It must not, however, be opposed to a clear text of Quran or of an authentic
tradition’%
ENGLISH LAW
Chief Justice Coke says, Customs are of the main triangles of the laws of England.
Pollock says, the common law is a customary law. The British Constitutional Law is
described as the laws and customs of Constitution.??
CLASSIFICATION OF CUSTOMS
1. Customs Without Sanctions are those customs which are non- obligatory. These
are observed due to public opinion.
2. Customs Having Sanctions are those customs which are enforced by the state.
These are the customs with which we are concerned. These can be divided into:
a. Legal Customs operate as a binding rule of law and have been
recognized by the courts and have become a part of the law of the

19 Supra note 3 at 95
20 Manu, Manusmriti Ch. VIII, verse 41 (trans. G. Buhler, Sacred Books of the East, Oxford, 1886).
2L Charles Hamilton (tr.), The Hedaya: Commentary on Islamic Laws 28 (Islamic Book Trust, Lahore, reprint edn.,

2006).

22 Edward Coke, Institutes of the Laws of England 110 (London, 1628).
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land. These customs are enforced by courts and can further be
classified as:

e General Customs are those customs which prevail
throughout the territory of the state. In other words, it
is not confined to a particular locality but apply
generally to a class of persons.

e Local Customs are those which exist in a particular
locality, district, tehsil or a village and which governs
all persons alike, irrespective of the religion they
follow. They can be geographical or personal local
custom.

b. Conventional Customs are those customs which came into
existence through agreement. Eg, business laws, bill of exchange in

case of trade and commerce.?®

ESSENTIALS OF AVALID CUSTOM

Certain essentials have been laid down which must be satisfied by a custom for its judicial

recognition. The essentials which were laid down by the jurists for the recognition of custom

are as follows:

Antiquity: In order that accustom may have the force of law; it is necessary that it should
be ancient. Blackstone states that a custom, in order to be legally binding must have
been used so long that the memory of man ‘runneth not to the contrary so that if, anyone
can show the beginning of it, it is no good custom’.

Continuance: Customs must have continued existence without interruption since its
immemorial origin. It must have been in existence and recognized by the community
without any intervening break for such duration as may under the circumstances of the
case be recognized as reasonably long.

Reasonableness: Another essential requisite of a valid custom is that it must be
reasonable. Justice Parker observed in Johnson v. Clark (1908) that ‘a custom to be
valid should not be reasonable’.

Custom must not be immoral: A custom to be valid must not be immoral. There is
however, no fixed test to judge the morality of a custom. Whether a custom is immoral

is to be judged by the sense of the community.

23 Supra note 3 at 102
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e Custom not to be opposed to public policy: A custom to be valid must not be contrary to
justice, equity or good conscience or opposed to public policy.

e Peaceable Enjoyment: The custom must have been enjoyed peacefully without having
any clashes or disputes.

e Obligatory Force: For a valid custom, it must have an obligatory force which means
that it must have been supported by the general public opinion and enjoyed as a matter
of right.

e Certainty: A custom must be certain. A custom which is vague or indefinite cannot be
recognized.

e Consistency: Custom must not come into conflict with the other established customs.
There must be consistency among the customs. One custom cannot be set in opposition
to the other custom.

e Conformity with statute law: A custom to be valid must not contravene any express law
and must be in conformity with the statute law.?*

If a custom is having all the essentials given above then it is law otherwise it is not a valid

custom.

WHEN DOES A CUSTOM BECOME LAW?
There are two views on the point when a custom becomes law. One view is of the Analytical
School and the other is that of the Historical School.

e ANALYTICAL VIEW
Austin: Custom not law until so declared by the sovereign
Austin says that custom is itself not law. His definition of law that it is the command of the
sovereign does not allow the customs to be included in law. According to him, custom becomes
law when it is declared so by the sovereign.
Gray: Custom not law until approved by judge
Gray puts the courts in the centre of the legal system. He says law is what the judges declare,
that statutes, precedents, the opinion of the learned experts, customs and morality are the
sources of law. Thus, according to Gray, customs are not law until they are approved by the

judges.?®

24 William Blackstone, Commentaries on the Laws of England Vol. I, 76 (Oxford, Clarendon Press, 1765).
2 John Austin, The Province of Jurisprudence Determined 37 (Weidenfeld & Nicolson, London, 1954).
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e HISTORICAL VIEW
According to Savigny, the founder of the Historical School, custom is law in itself. It is justified
by the opinion of the people and reflects the national character.
According to Historical School, custom is law independent of any declaration or recognition
by the state. The state has no discretion of power over them except to accept them.?®
In India custom still plays a role in areas like personal laws (marriage, succession) and in
recognizing local trade practices.
Thus, custom lies in the foundation of all legal systems. They came into existence with the
existence of the society. The customs are the basis of most of the laws, but at the same time
judges, jurists and legislatures have played a very vital role in moulding them. Custom is one
of the oldest sources of law, reflecting the traditions, values, and practices of society, and it
continues to play a role in shaping legal norms. Its strength lies in the fact that it originates from
the people themselves, carries social acceptance, and often influences legislation. However, as
a source of law, custom faces criticism for being uncertain, unwritten, and sometimes outdated
or unjust, such as practices like untouchability or child marriage. Customs also vary from region
to region, making uniformity difficult, and they may conflict with statutory law or constitutional
principles like equality and justice. Therefore, while custom has historical importance and still
holds relevance in certain areas, in modern times its authority is secondary and valid only when

it is reasonable, not opposed to public policy, and consistent with statutory provisions.

Comparative Analysis of Their Role in Indian Legal System

Chronological Role:

ndian law can be understood by the passage of time and in the historical context. Custom was
the first regulator of human conduct in the Indian society. With no explicit codes or institutions,
communities used long established usages, traditions, and social practices to keep order. These
customs applied to family affairs, ownership of land and property, trade and even friction
among neighbors.

With the establishment of courts and the formalization of judicial institutions, precedent began
to play an important role. Under British rule, the principle of precedent had taken hold as a part
of the common law system. Judgments were made and recorded, and these decisions were

followed and adhered to in future cases, thereby creating uniformity and predictability.

% F.C. von Savigny, Of the Vocation of Our Age for Legislation and Jurisprudence 24 (Abraham Hayward
tr., Littlewood, London, 1831).
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In our modern times, legislation has become the principal source of law. For democracy to
function, laws are supposed to be passed by elected officials in response to the needs of a
changing society. Modern Parliamentary and State Legislatures enact sweeping legislation
governing the social, political and economic life of the community today.

Authority & Legitimacy:

The three sources are also different in the way they obtain their authority. The legitimacy that
custom has earned from time-honored acceptance of society. As it becomes a practice for
generations, it gains the binding power due to the belief that it is interpreted as social morality
and social justice.

Precedent derives its authority from the judiciary. In the case of Supreme Court decisions, if a
court of competent jurisdiction makes a decision, future cases will be bound by that decision
per Article 141 of the Constitution. Precedent is legitimate because of the authority of the
judiciary.

But legislation has its strength in the sovereignty of the Parliament and State Legislature which
represents the will of the people. In a constitutional democracy, the elected legislature creates
laws, which are the most direct expressions of the people's will.

Flexibility vs Certainty:

One more comparison is the attitude of stability versus adaptability of each source. Custom
gives continuity and is a way of transmitting the traditions of a community. Customs, however,
are often inflexible and are liable to become outdated over time, particularly if they clash with
concepts of equality, justice and contemporary social values.

Similar cases are treated alike: this is what precedent provides. It also provides flexibility
because a court can differentiate cases on the facts, and even reverse previously decided cases
that no longer meet the criteria of justice. This type of precedent is stable and adaptable.

The most adaptable instrument for meeting new challenges is legislation. It allows the
government to be responsive to new needs, such as technology, environment or labour rights.
But over-dependence on delegated legislation can decrease the role of Parliament and
sometimes political pressure can affect law-making.

Contemporary Relevance:

In the present India, the three sources do co-exist; but they have different roles. Custom is
restricted in its application and is mainly observed in particular trade usages and local traditions
and personal laws. In order to be recognized by the courts, customs must be reasonable, certain
and consistent with statute law.

The principle of precedent is very important, particularly in the interpretation of constitutional
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and statutory documents. Kesavananda Bharati vs the State of Kerala (AIR 1973 SC 1461) is
a precedent that has formed the Basic Structure Doctrine of the Constitution. Likewise, the
judiciary is further expanding rights and clarifying ambiguities in its decisions.

Legislation, however, continues to dominate as the primary source of law in a modern welfare
state. The laws and legislation span from criminal law, to labor relations, to environmental
protection, to social justice. The legislature's law-making capacity, along with delegated
legislation, guarantees that there will be a coherent development of law in parallel with social

changes.

Analytical Observations and Suggestions

The comparative study of custom, precedent, and legislation reveals that while each source has
played an important role in the development of Indian law, their relevance today is not equal.

e Custom:
Analysis: The foundation of law in India was initially started by custom, however, its
contribution has considerably declined in the contemporary era. Numerous customs,
particularly those of a discriminatory nature, have been found unconstitutional as they are
contrary to public policy and/or equality, and/or justice. Child marriage and untouchability are
examples of such practices that, while deeply embedded in society, have been written out of it.
Suggestion: use fair, reasonable and community-oriented customs (such as local customs; tribal
self-regulation; and family customs that comply with fairness) as appropriate. But there has to
be a re-thinking and a rejection of customs that are in contravention of fundamental rights or
gender equality.
Judicial Precedent:
Analysis: Precedent is the basis for consistency and predictability in law, which is essential to
justice. It also permits the evolution of the law by judicial interpretation, particularly in
constitutional matters. But sometimes reliance on precedent may stifle innovation and different
decisions made by High Courts can lead to confusion.
Suggestion: The Supreme Court should continue to be guardian of the constitutional values,
overturning the obsolete precedents when necessary. There should also be a more robust
mechanism for consolidating High Court decision and reduce conflicting interpretations so as
to build the legal certainty.

e Legislation:

Analysis: Democracy is the source of law and analysis revealed that legislation is the most
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important source of law and provides fast response to social change. But its effectiveness is
undermined by over-legislated, opaque laws and by politically motivated laws.

Suggestion: Both Parliament and State Legislature have to pay more attention to drafting the
legislation and discussion before enacting a law. Delegated legislation must be carefully

monitored, by Parliamentary committees and via judicial review, to ensure it is not abused.

General Suggestions

Harmonious Balance: The three sources should support one another rather that compete.
Legislation can give broad policies, precedent can supply flexibility by interpretation and valid
customs can give flexibility for the community.

Constitutional Alignment: All three sources should work within the framework of the
Constitution, respecting fundamental rights and principles of justice in customs, precedents and
statutes.

Periodic Review: Laws, precedents, and customs that are no longer useful should be
systematically reviewed and eliminated for a modern and efficient legal system.

The analysis reveals that in India, the legislation is predominant, the precedent is refining it

and in certain areas, the custom is continuing it.

CONCLUSION

With its long-standing tradition and history, the Indian legal system rests on the solid pillars of
custom, statute, and precedent. The sources play different roles in the development and
application of the law. Custom is the norms and practices of a community that have been in
existence for many centuries and serve as a moral and cultural compass in legal adjudication.
Legislation, issued by the formal bodies of law-making, guarantees clarity, uniformity and
predictability in the law and it responds to modern demands and aspirations of society. Judicial
Precedent, however, offers a compromise between the rigidity of codification and the evolving
nature of social realities, thus allowing the law to ‘catch up’ without losing its continuity and
consistency. These three sources work in tandem and form a balanced legal system in India
where tradition, statutory authority and judicial interpretation co-exist harmoniously. Knowing
about the role and interaction of custom, legislation and precedent is therefore vital not just for
lawyers, but for anyone wanting to delve into the depth, flexibility and strength of the Indian
legal system. In the end, as a whole, these sources serve to make the law just, flexible and

responsive to the people whom it serves.
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