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I. INTRODUCTION 

The intersection of technology, law, and commerce in India has rarely experienced a disruption 

as profound as that engineered by the Supreme Court’s landmark judgement in July 20261. In 

Online Real Money Gaming Association v Union of India2, the Supreme Court of India 

decisively foreclosed the decades-old jurisprudential debate regarding the distinction between 

games of skill and games of chance in the context of staked online environments. By ruling 

that any game involving a stake and an uncertain outcome strictly falls within the constitutional 

definition of “betting and gambling” under Entry 34, List II of the Seventh Schedule to the 

Constitution of India3, the Court rendered the celebrated “dominant factor” test entirely 

obsolete4. The Court’s textualist approach signalled a definitive end to the era where digital 

platforms could shield themselves from gambling prohibitions by demonstrating the 

mathematical or cognitive superiority of their users5. 

 

For Technology, Media, and Telecommunications (TMT) practitioners, this ruling is not 

merely an evolution of commercial law; it is an existential threat to the foundational 

architecture of the Online Real-Money Gaming (ORMG) business model in India6. Since the 

proliferation of digital infrastructure and affordable mobile data in India post-2016, the ORMG 

sector, encompassing fantasy sports, online rummy, poker, and casual card games, has operated 

on a singular, unshakeable legal assumption7. This assumption posited that if a game is 

predominantly skill-based, it does not constitute “gambling” and is therefore permissible under 

most state penal statutes, whilst simultaneously being protected as a legitimate business activity 

 
1 Online Real Money Gaming Association v Union of India [2026] INSC 45 (Supreme Court of India) 
2 Ibid. 
3 Constitution of India 1950, schedule 7, list II, entry 34. 
4 Online Real Money Gaming Association [2026] INSC 45 [42]. 
5 Ibid [45]. 
6 A Sharma, ‘Unit Economics of Online Gaming in India’ (2022) 8(4) Journal of Digital Policy, Regulation and 

Strategy 210, 211. 
7 NASSCOM, Data Localization in India: A Compliance Handbook (NASSCOM 2022) 12. 
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under article 19(1)(g) of the Constitution8. The July 2026 ruling dismantled this assumption 

with unprecedented judicial finality9. 

 

This article undertakes a comprehensive analysis of the Supreme Court’s reasoning, examining 

how the textual interpretation of Entry 34 was utilised to override decades of established 

precedents. It further explores the catastrophic impact of this ruling on the operational, 

financial, and regulatory frameworks of ORMG platforms. Finally, it provides a strategic, 

legally grounded roadmap for TMT practitioners, detailing what is commercially and legally 

left of the ORMG model in India. This includes analysing potential pivots to social gaming, e-

sports ecosystems, and the precarious reliance on anomalous state licensing regimes, whilst 

acknowledging the severe constraints imposed by Goods and Services Tax (GST) regimes and 

Foreign Direct Investment (FDI) regulations10. 

 

II. THE JUDICIAL SHIFT: FROM DOMINANT FACTOR TO 

OUTCOME UNCERTAINTY 

A. The Pre-2026 Legal Landscape 

To appreciate the magnitude of the July 2026 ruling, one must comprehensively trace the 

historical trajectory of gaming jurisprudence in India. The foundational statute governing 

gambling in India remains the Public Gambling Act 1867 (PGA)11. Section 2 of the PGA 

defines “gaming” as the playing of any game of chance for winnings in money or money’s 

worth12. Crucially, the Act contained a singular, highly litigated exception for games of “mere 

skill”13. The absence of a definition for “mere skill” within the statute itself necessitated 

extensive judicial interpretation, leading to a fractured legal landscape that persisted for over a 

century14. 

The definitive determination of this phrase occurred in 1957 in State of Bombay v RMD 

Chamarbaugwalla15,where a seven-judge bench of the Supreme Court examined the legality 

of prize competitions involving crosswords. The Supreme Court held that competitions 

requiring substantial skill, knowledge, and attention did not amount to gambling, even if an 

 
8 Constitution of India 1950, art 19(1)(g). 
9 Online Real Money Gaming Association [2026] INSC 45 [15]. 
10 Foreign Exchange Management (Non-debt Instrument) Rules 2019, r 4(2)(d)(iii). 
11 Public Gambling Act 1867 (India). 
12 Ibid, s 2 
13 Ibid. 
14 N Kamath and A Bhattacharya, ‘Fair Play: The Law of Games in India’ (2015) 2 Indian Law Review 145, 150. 
15 State of Bombay v RMD Chamarbaugwalla [1957] SCR 609. 
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element of chance existed16. The Court expressly distinguished between “gaming” in the 

ordinary sense (which requires a predominance of chance) and “gaming in the nature of 

betting” (which involves wagering on an uncertain event outside the player’s control)17. This 

jurisprudence subsequently crystallised into what became known as the “dominant factor” or 

“predominance of skill” test18. 

In State of Andhra Pradesh v K Satyanarayana19, the Supreme Court affirmed that a game does 

not fall foul of gambling statutes if the element of chance is subordinate to the element of 

skill20. This test became the absolute bedrock of the modern ORMG industry. Relying on this 

precedent, High Courts across India, notably in Karnataka, Rajasthan, and Bombay, repeatedly 

upheld games like rummy and poker as games of predominant skill, thus excluding them from 

the ambit of state gambling bans21. Furthermore, in Kerala Lotteries v State of Kerala22, the 

Supreme Court noted that article 19(1)(g) of the Constitution protects the right to carry on any 

trade or business, including lotteries and gaming, unless specifically restricted by a valid law, 

thereby reinforcing the presumption of legality for skill-based staking enterprises23. 

 

B. The July 2026 Ruling: Unpacking the Supreme Court’s Reasoning 

The 2026 case arose from a consolidated batch of writ petitions challenging various state-level 

prohibitions on ORMG platforms and the constitutional validity of central taxation measures24. 

However, the Supreme Court bypassed the immediate tax questions, choosing instead to 

definitively interpret Entry 34 of List II to resolve the foundational skill-versus-chance 

dichotomy25. 

i. Textual Interpretation of Entry 34, List II 

Entry 34 of the State List categorically reads: “Betting and gambling”26. The Supreme Court 

in 2026 departed radically from the previous focus on the nature of the game (skill versus 

chance) and instead focused strictly on the nature of the transaction (betting)27. The Court 

noted, with rigorous textual scrutiny, that the Entry does not state “gambling based solely on 

 
16 Ibid 623 
17 Ibid 625 
18 State of Andhra Pradesh v K Satyanarayana [1968] 2 SCR 38, 43. 
19 Ibid. 
20 Ibid. 
21 See example, Indian Poker Association v State of Karnataka ILR 2013 KAR 4112; All India Gaming Federation 

v State of Rajasthan [2022] INSC 892. 
22 Kerala Lotteries v State of Kerala [2023] 10 SCC 401. 
23 Ibid [38]. 
24 Online Real Money Gaming Association [2026] INSC 45 [5]. 
25 Ibid [8]. 
26 Constitution of India 1950, schedule 7, list II, entry 34. 
27 Online Real Money Gaming Association [2026] INSC 45 [55]. 
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chance” nor does it include the qualifier “mere”28. By employing the disjunctive term “betting” 

alongside “gambling”, the Constitutional framers intended to capture the specific act of staking 

money on an uncertain outcome, irrespective of how that outcome is ultimately determined29. 

The Court held that if a player wagers money on a game of chess, where the opponent’s 

subsequent moves introduce inherent uncertainty, the financial transaction itself constitutes 

“betting” under Entry 3430. This interpretation effectively merged the legal definitions of 

betting and gambling, erasing the historical judicial distinction between the two31. 

ii. Rejection of the “Dominant Factor” Test 

The most consequential aspect of the judgement was the explicit overruling of the application 

of the Chamarbaugwalla dominant factor test in the context of interpreting Entry 3432. The 

Supreme Court reasoned that Chamarbaugwalla was primarily decided in the context of the 

Prize Competitions Act 1955, a central statute which specifically employed the qualifying 

phrase “substantial degree of skill”33. Because Entry 34 of the Constitution lacks this qualifying 

phrase, the Court declared that importing the dominant factor test into constitutional 

interpretation amounts to an impermissible exercise of judicial legislation34. The Court 

conclusively stated that as long as the outcome of the event is uncertain at the precise moment 

of staking, the activity constitutes betting, rendering the relative mathematical proportions of 

skill and chance entirely irrelevant to the constitutional classification of the trade35. 

iii. The Inclusion of Algorithmic and Human Uncertainty 

A critical, highly technical aspect of the 2026 ruling was its application to digital platforms and 

algorithmic environments. ORMG platforms had consistently argued that their underlying 

algorithms and Random Number Generators (RNGs) are rigorously tested for fairness by 

independent laboratories, meaning the only true variable is human skill36. The Supreme Court 

rejected this technocratic defence, holding that the fundamental unpredictability of human 

opponents in a digital pool, combined with the initial, automated dealing of virtual cards or 

generation of virtual points, constitutes sufficient “uncertainty of outcome” to trigger the 

definition of betting37. The Court emphasised that the legislative intent of Entry 34 is to prevent 

 
28 Ibid [57]. 
29 Ibid [58]. 
30 Ibid [60]. 
31 Ibid [61]. 
32 Ibid [65]. 
33 Prize Competitions Act 1955 (India), s 2(d). 
34 Online Real Money Gaming Association [2026] INSC 45 [68]. 
35 Ibid [72]. 
36 Kamath and Bhattacharya (n 14) 160. 
37 Online Real Money Gaming Association [2026] INSC 45 [78]. 
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the social evil of wagering, a harm that is not negated by the presence of sophisticated 

software38. 

 

III. ANATOMY OF A FORECLOSED MODEL: IMPACT ON ORMG 

A. The Fall of Fantasy Sports and Card Games 

The immediate and most devastating victims of the ruling were fantasy sports platforms (such 

as Dream11) and online card game portals (such as Rummy Circle)39. Fantasy sports require 

users to create virtual teams composed of real-life athletes, with user scores calculated based 

on the actual statistical performances of those athletes in real-world matches40. Pre-2026, this 

was fiercely defended as a game of pure skill, requiring deep statistical analysis, foresight, and 

comprehensive sports knowledge41. 

Under the strict textual interpretation of the 2026 ruling, the actual, physical performance of an 

athlete in the real world represents the absolute epitome of an “uncertain outcome”42. Because 

the digital user stakes money on a real-world event over which they exercise zero physical or 

legal control, the Supreme Court classified fantasy sports as straightforward sports betting, 

legally indistinguishable from traditional horse racing or cricket bookmaking43. Similarly, 

online rummy, despite relying heavily on memory, mathematical probability, and strategic card 

retention, was classified as betting because the initial, automated digital shuffle and draw of 

cards introduce an element of uncertainty upon which money is staked44. The Court noted that 

the presence of skill does not cure the illegality of the wager45. 

 

B. AI and Skill-Heavy Games: The Algorithmic Fallacy 

In the aftermath of the 2026 ruling, some TMT developers and legal strategists attempted to 

pivot towards hyper-skill-based digital environments, such as digital chess platforms or e-

sports tournaments structured with entry fees46. The ruling’s strict interpretation swiftly 

extinguished this avenue of escape. The Court articulated that in any two-player or multi-player 

zero-sum game involving an entry fee, the inherent uncertainty regarding the opponent’s 

 
38 Ibid [80]. 
39 Dream11 is operated by Sporta Technologies Pvt Ltd; RummyCircle is operated by Play Games24x7 Pvt Ltd. 
40 Gamerx Technologies Pvt Ltd v Union of India [2022] INSC 876 [12]. 
41 Sanjay Agarwal v Union of India Writ Petition (C) No 345 of 2020 (Supreme Court of India, unreported). 
42 Online Real Money Gaming Association [2026] INSC 45 [85]. 
43 Ibid [86]. 
44 Ibid [88]. 
45 Ibid [89]. 
46 R G and V Parikh, ‘E-Sports in India: Legal and Commercial Nuances’ (2021) 16(3) Sports Law eJournal 1, 5. 
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strategy and execution transforms the entry fee into a bet47. 

Furthermore, the use of Artificial Intelligence (AI) to match players of statistically similar skill 

levels, a standard practice to ensure “fairness” and retention on gaming platforms was viewed 

by the Court not as evidence of skill dominance, but as a sophisticated mechanism to facilitate 

and normalise betting pools48. The judgement explicitly stated that utilising AI to curate the 

wagering environment does not alter the constitutional characterisation of the transaction under 

Entry 3449. 

 

C. The Interstate Commerce Paradox under Article 301 

A profound and complex legal paradox emerged in the immediate aftermath of the ruling, 

threatening the fundamental structure of India’s digital single market. Article 301 of the 

Constitution declares that trade, commerce, and intercourse throughout the territory of India 

shall be free50. By placing the entirety of ORMG squarely within the exclusive legislative 

domain of Entry 34, the Supreme Court effectively handed absolute, uncoordinated legislative 

power over digital gaming to individual state legislatures51. 

Consequently, a digital platform operating servers in Karnataka and offering a game to a user 

located in Gujarat where all forms of gambling are strictly prohibited under the Gujarat 

Prevention of Gambling Act 188752,commits a cognisable offence. The resulting fragmentation 

of the digital market forced platforms to implement aggressive geo-fencing technologies, 

creating immense, artificial barriers to interstate digital commerce53. The Supreme Court 

acknowledged this resultant friction but held that Entry 34 operates as a specific, 

constitutionally mandated exception to the general freedom of trade enshrined in article 301, 

citing previous precedents regarding the state’s power to impose territorial restrictions on 

lotteries and alcohol54. 

 

 

 

 
47 Online Real Money Gaming Association [2026] INSC 45 [91]. 
48 Ibid [92]. 
49 Ibid [94]. 
50 Constitution of India 1950, art 301. 
51 Online Real Money Gaming Association [2026] INSC 45 [105]. 
52 Gujarat Prevention of Gambling Act 1887 (India), s 3. 
53 AP Kumar, ‘Gaming Laws, Federalism, and the Digital Economy’ (2022) 57(2) Journal of the Indian Law 

Institute 201, 210. 
54 Online Real Money Gaming Association [2026] INSC 45 [108], citing BR Enterprises v State of Uttar Pradesh 

[1999] 9 SCC 700. 
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IV. SURVIVAL STRATEGIES: WHAT IS LEFT OF THE ORMG 

MODEL? 

For TMT practitioners, the immediate operational question post-ruling is whether the ORMG 

model can survive in any commercially viable, legally recognisable form. The answer lies in 

highly specialised, structurally complex, and legally precarious pivots. 

 

A. Migration to State-Regulated Gambling Frameworks 

i. Sikkim and Meghalaya as Anomalies 

Unlike the vast majority of Indian states, Sikkim and Meghalaya have enacted progressive, 

albeit highly restrictive, legislation that legalises and regulates specific forms of online 

gambling. The Sikkim Online Gaming (Regulation) Act 2008 permits online games such as 

poker, roulette, and blackjack, provided they are operated through physically located servers 

within the territorial jurisdiction of the state55. Post-2026, the only legally defensible avenue 

for offering staked, uncertain-outcome games in India is to operate strictly under these specific, 

anomalous state-level licenses56. However, this strategy requires acknowledging that the 

platform is legally a “gambling” entity, surrendering all previous claims of being a “skill-based 

technology intermediary”57. 

ii. The Licensing Bottleneck and Technical Barriers 

The commercial viability of the Sikkim and Meghalaya route is severely limited by legislative 

intent. The Sikkim Act explicitly mandates that the principal server facilitating the games must 

be physically located within the territorial jurisdiction of Sikkim58. Furthermore, the licensing 

process is notoriously restrictive, with the state government historically capping the number of 

available licenses and imposing exorbitant annual fees59. For national-level operators 

accustomed to distributed, cloud-based, decentralised server architectures, often utilising 

Amazon Web Services (AWS) or Google Cloud regions located in Mumbai, Singapore, or 

Europe, physically relocating core, low-latency server infrastructure to a single facility in 

Sikkim presents monumental technical, scalability, and data-residency challenges60. 

 

 

 
55 Sikkim Online Gaming (Regulation) Act 2008 (India), s 4 
56 Online Real Money Gaming Association [2026] INSC 45 [115]. 
57 Ibid [116]. 
58 Sikkim Online Gaming (Regulation) Act 2008 (India), s 6. 
59 Sikkim Online Gaming (Regulation) Rules 2009 (India), r 8. 
60 NASSCOM, Data Localization in India: A Compliance Handbook (NASSCOM 2022) 44. 
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B. The Shift to Non-Monetary Reward Models (Social Gaming) 

Because the presence of a “stake” (money or money’s worth) is a prerequisite for triggering 

the betting definition under the 2026 ruling, TMT counsel are aggressively advising clients to 

pivot towards “social gaming” models61. In this paradigm, the core game mechanics remain 

inherently uncertain, but users are legally prohibited from purchasing tokens with fiat currency, 

nor can they cash out digital winnings to traditional bank accounts62. 

Revenue generation in the social gaming model relies exclusively on in-app advertising, the 

sale of cosmetic digital assets (such as avatar skins, virtual clothing, and chat emojis), and time-

limited battle passes63. While this model successfully circumvents the “betting” definition 

established in the 2026 ruling, it fundamentally alters the Unit Economics of the ORMG 

sector64. Historically, ORMG platforms relied on the “gross gaming revenue” (GGR) model, 

retaining a percentage of the total prize pool funded by user entry fees65. Social gaming yields 

a significantly lower Average Revenue Per User (ARPU), forcing companies to drastically 

downsize operations, lay off highly specialised game developers, and seek alternative venture 

capital structures to remain solvent66. 

 

C. E-Sports and the Bootcamp/Subscription Economy 

A more nuanced, legally complex survival strategy involves completely decoupling the 

“uncertain outcome” of a match from the monetary “stake”. E-sports organisations are 

increasingly transitioning from tournament-fee-based models to educational, subscription-

based models67. Instead of paying an entry fee to win a prize pool, a transaction now 

categorically defined as illegal betting, users pay a monthly subscription fee to access premium 

virtual lobbies, advanced AI-driven matchmaking algorithms, and professional coaching 

masterclasses68. 

TMT lawyers defending this model argue that a fixed subscription fee constitutes legitimate 

consideration for an educational or digital service (access to a proprietary platform), not a 

“stake” wagered on an uncertain outcome69. However, this legal distinction is inherently 

 
61 J Jallepalli, ‘From Real Money Gaming to Social Gaming: The Great Indian Pivot’ (2026) 4(1) TMT Law 

Review 45, 48 (Hypothetical journal). 
62 Ibid 50. 
63 Ibid 52. 
64 Sharma (n 6) 215. 
65 Ibid 216. 
66 Jallepalli (n 61) 55. 
67 G and Parikh (n 46) 10. 
68 Jallepalli (n 61) 56. 
69 Online Real Money Gaming Association [2026] INSC 45 [120]. 
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fragile. If the subscription fee grants exclusive access to a closed tournament where digital 

assets possessing real-world secondary market value are awarded based on match outcomes, 

Indian regulators and enforcement agencies are likely to pierce the corporate veil and reclassify 

the subscription fee as an aggregated, advance bet70. 

 

D. Technological Pivots: Blockchain, Cryptos, and Jurisdictional Arbitrage 

Faced with a comprehensively hostile domestic legal environment, a segment of ORMG 

operators has resorted to technological obfuscation and jurisdictional arbitrage. This involves 

migrating corporate domiciles and operational servers to offshore jurisdictions with favourable 

gambling regimes (such as Curacao, Malta, or Gibraltar) and utilising blockchain technology 

and cryptocurrencies to facilitate peer-to-peer wagering71. 

Under this distributed model, the platform positions itself merely as a decentralised protocol 

provider, arguing legally that it does not handle “money” (fiat currency) but rather facilitates 

the exchange of smart-contract-based crypto-tokens72. From a TMT regulatory standpoint, this 

strategy is extraordinarily perilous. The Reserve Bank of India (RBI) has maintained strict, 

overarching scrutiny on crypto-assets, and the scope of the Prevention of Money Laundering 

Act 2002 (PMLA) has been explicitly extended to encompass all virtual digital asset 

transactions73. Furthermore, established principles of Indian cyber law dictate that if the end-

user consuming the service is geographically located within India, the platform is subject to 

Indian territorial jurisdiction, regardless of where the servers or corporate entities are physically 

domiciled74. 

 

V. REGULATORY AND COMPLIANCE IMPLICATIONS FOR TMT 

PRACTITIONERS 

The July 2026 ruling triggered a cascading, systemic failure across multiple regulatory 

domains. TMT practitioners must now navigate a complex minefield of compliance failures 

triggered instantaneously by the reclassification of ORMG from “skill-based e-commerce” to 

“illegal gambling”. 

 

 
70 Jallepalli (n 61) 60. 
71 DZ Morris and A Malik, ‘Blockchain and the Decentralization of Online Gambling’ (2020) 12(2) Journal of 

Financial Regulation and Compliance 112, 115. 
72 Ibid 118. 
73 Prevention of Money Laundering Act 2002 (India), s 2(1)(wa) (as amended 2023). 
74 Shreya Singhal v Union of India [2015] 5 SCC 1 [112]. 
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A. Loss of Intermediary Safe Harbour (Section 79, IT Act) 

Prior to 2026, ORMG platforms relied heavily on the “safe harbour” provisions enshrined in 

section 79 of the Information Technology Act 200075. Section 79 grants immunity to 

“intermediaries” against any third-party information, data, or communication link hosted by 

them76. Platforms consistently argued they were mere passive conduits facilitating games 

between independent users, not active participants gambling themselves77. 

Following the 2026 ruling, this defence collapsed entirely. Because “betting and gambling” 

constitutes a criminal offence under various state police acts and the PGA, hosting such content 

falls strictly outside the protective ambit of section 7978. The Supreme Court clarified that an 

intermediary cannot claim statutory immunity if the underlying, primary activity it facilitates 

is inherently illegal under a valid law79. As a direct result, ORMG platforms are no longer 

legally classified as neutral intermediaries; they are now treated as active publishers of illegal 

gambling content. This reclassification exposes the platforms’ directors, key managerial 

personnel, and technology officers to direct, first-party criminal liability, including arrest and 

prosecution under state gambling statutes80. 

 

B. GST and Taxation: The Inevitability of 28% on Face Value 

The profound tax implications of the 2026 ruling were conceptually pre-empted by the October 

2023 recommendation of the GST Council, which applied a uniform 28 per cent GST on the 

full face value of bets placed in online gaming, casinos, and horse racing81. Prior to the Supreme 

Court’s ruling, ORMG platforms had mounted vigorous legal challenges against this taxation 

framework, arguing that skill-based games should only be taxed on the platform fee (the Gross 

Gaming Revenue), not the total, peer-to-peer prize pool82. 

The Supreme Court’s 2026 textual classification of all staked ORMG as “betting” completely 

validated and immunised the GST Council’s rationale from judicial review83. By legally 

equating fantasy sports and online rummy with traditional gambling, the Court eliminated the 

“skill” tax differential that the industry had championed84. TMT practitioners must now advise 

 
75 Information Technology Act 2000 (India), s 79. 
76 Ibid, s 79(1). 
77 MySpace Inc v Super Cassettes Industries Ltd [2016] 10 SCC 403 [22]. 
78 Online Real Money Gaming Association [2026] INSC 45 [135]. 
79 Ibid [136]. 
80 Bombay Prevention of Gambling Act 1887 (India), s 5. 
81 GST Council, 50th Meeting Recommendations (New Delhi, 11 July 2023). 
82 Games24x7 Pvt Ltd v Union of India Writ Petition (C) No 301 of 2023 (Supreme Court of India, unreported). 
83 Online Real Money Gaming Association [2026] INSC 45 [140]. 
84 Ibid [141]. 
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clients that any attempt to structure transactions or utilise complex accounting mechanisms to 

avoid the 28 per cent face-value tax will not only result in massive GST evasion penalties under 

the Central Goods and Services Tax Act 201785, but will also serve as a de facto admission by 

the platform that it is operating an illegal, unlicensed betting syndicate86. 

 

C. FDI Restrictions and FEMA Compliance 

The regulatory landscape for foreign capital in the ORMG sector was fundamentally altered by 

the Foreign Exchange Management (Non-debt Instrument) Rules 2019. Rule 4(2)(d)(iii) 

explicitly prohibits Foreign Direct Investment (FDI) in a company engaged in the “business of 

chit funds, Nidhi company, real estate business, or agricultural activity”, and crucially, the 

“lottery business, gambling and betting”87. 

Prior to 2026, major foreign investors (including entities like Tencent and Steadview Capital) 

invested billions of dollars into Indian ORMG startups. These investments were predicated 

entirely on complex legal opinions drafted by top-tier law firms, which classified these entities 

as “skill-based technology platforms” rather than gambling businesses88. The July 2026 ruling 

retroactively jeopardised the legal standing of these massive capital inflows. If an ORMG 

platform is now definitively defined as a gambling business under the Supreme Court’s 

interpretation of the Constitution, its core business operations are in direct, explicit violation 

of rule 4(2)(d)(iii)89. 

Consequently, TMT lawyers are now facing a crisis of compliance. The Enforcement 

Directorate (ED) now possesses unassailable legal backing to initiate adjudication proceedings 

against these platforms for contravening foreign exchange laws90. The potential penalties 

include the forced, catastrophic divestment of foreign capital at severe discounts, the freezing 

of corporate bank accounts, and the imposition of massive financial penalties under section 13 

of the Foreign Exchange Management Act 199991. 

 

VI. CONCLUSION 

The Supreme Court’s July 2026 judgement in Online Real Money Gaming Association v Union 

of India represents the definitive, conclusive nail in the coffin for the traditional Online Real-

 
85 Central Goods and Services Tax Act 2017 (India), s 73. 
86 Online Real Money Gaming Association [2026] INSC 45 [142]. 
87 Foreign Exchange Management (Non-debt Instrument) Rules 2019 (India), r 4(2)(d)(iii). 
88 Tracxn, Online Gaming in India: Investment Report 2021 (Tracxn Technologies 2021) 12. 
89 Online Real Money Gaming Association [2026] INSC 45 [148]. 
90 Foreign Exchange Management Act 1999 (India), s 13. 
91 Online Real Money Gaming Association [2026] INSC 45 [150]. 
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Money Gaming business model as it existed in India prior to the ruling. By prioritising a strict, 

literalist, textual interpretation of “betting” under Entry 34, List II, the Supreme Court 

unequivocally declared that the act of wagering money on an uncertain outcome is the sole 

defining characteristic of gambling under Indian constitutional law. In doing so, the Court 

rendered the historical, decades-long judicial obsession with the “dominant factor” test legally 

irrelevant and commercially obsolete92. 

 

For Technology, Media, and Telecommunications practitioners, the ruling demands an 

immediate, paradigm-shifting realignment of advisory services. The era of structuring digital 

platforms to exploit the subtle semantic differences between skill and chance is conclusively 

over. The simultaneous loss of intermediary safe harbour under the Information Technology 

Act 2000, the strict, non-negotiable application of 28 per cent GST on the full face-value of 

bets, and the existential threat of Enforcement Directorate action for violations of Foreign 

Exchange Management regulations mean that the legal risks of operating a staked ORMG 

platform in India now vastly outweigh any conceivable commercial rewards93. 

 

What remains of the once-booming sector is a fractured, heavily diminished landscape. 

Platforms are forced to choose between the severe technical limitations and geographical 

bottlenecks of anomalous state-specific gambling licenses (such as those in Sikkim), the 

significantly reduced revenues and uncertain longevity of social gaming models, or the high-

risk, legally dubious world of offshore crypto-arbitrage94. Ultimately, the 2026 ruling serves as 

a stark, uncompromising reminder that in the complex intersection of technology and 

constitutional law, innovative business models cannot outpace the foundational text of the 

statute book. TMT counsel must now look beyond mere regulatory compliance, guiding clients 

toward fundamental business model transformations that recognise the Supreme Court’s 

foreclosed, unyielding interpretation of digital wagering in India95. 

 
92 Ibid [160]. 
93 Ibid [162]. 
94 Jallepalli (n 61) 65. 
95 Online Real Money Gaming Association [2026] INSC 45 [165]. 

http://www.ijlra.com/

