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“Justice lies not just in protecting the creator’s silhouette, but in balancing the private spark 

of genius with the public’s flame of necessity.” 

 

Abstract 

Dispute resolution used to be primarily a domestic issue, but the globalisation of intellectual 

property has made it a challenging worldwide task. By analysing the institutional architecture 

and the increasing dependence on Alternative conflict settlement procedures, this article 

critically examines the development of international intellectual property conflict settlement. 

While organisations like the WTO and WIPO have improved enforcement and harmonisation 

thanks to the TRIPS Agreement, they also expose structural injustices, procedural restrictions, 

and a lack of consideration for public interest issues. This essay contends that while alternative 

dispute resolution procedures improve productivity and adaptability, they run the risk of 

favouring private business interests at the expense of accountability, transparency, and the 

general welfare of society. It ends by putting out a normative framework that aims to improve 

inclusivity, harmonise procedures, and change institutions in order to balance individual rights 

with the public good. 

 

Keywords: ADR, WIPO, WTO TRIPS, Dispute Resolution, settlement, society, court. 

 

Introduction. 

Innovation, creativity, and technological advancement are all governed by intellectual property 

law, which has grown to be a fundamental component of the global economic order. However, 

the shortcomings of conventional dispute resolution procedures have been shown by the growth 

of cross-border transactions. Due to procedural conservatism and territorial jurisdiction, 
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domestic courts frequently are unable to handle the complexity of international intellectual 

property conflicts. This has made the creation of international institutional frameworks and 

ADR procedures necessary. Although speed and consistency are promised by these systems, 

their development poses important concerns about legitimacy, accessibility, and justice. In 

order to determine if the current systems actually balance private property interests with public 

welfare or if they only serve to perpetuate already-existing global disparities, this article takes 

a critical approach. 

 

Evolution of International IP Dispute Resolution. 

The Paris and Berne Conventions, among other documents, shaped the early international 

intellectual property law, which was more concerned with harmonising substantive rights than 

resolving disputes. Enforcement continued to be dispersed and dependent on national legal 

frameworks. A paradigm change occurred when intellectual property was integrated into the 

framework of international trade. A centralised dispute resolution process within the WTO and 

legally binding responsibilities were implemented under the TRIPS Agreement. Although this 

breakthrough greatly improved enforceability, it also made intellectual property a trade 

concern, making it vulnerable to political and economic forces. This change has been criticised 

for allegedly favouring industrialised countries, which have more technological and negotiation 

ability. The policy space available to developing nations has also been reduced by the 

incorporation of intellectual property into trade law, especially in areas like public health. In 

an effort to alleviate the inefficiencies of litigation, specialised alternative dispute resolution  

systems have emerged within WIPO. Concerns about fragmentation and a lack of coherence in 

international conflict resolution are raised by this parallel system, nevertheless. 

 

Institutional Frameworks for IP Dispute Resolution. 

WTO Dispute Settlement Mechanism. 

Because of its binding nature and enforcement capabilities, the WTO dispute settlement system 

is frequently considered one of the most successful international adjudicatory procedures. 

However, private actors the main parties involved in intellectual property disputes—are 

intrinsically excluded by its state-centric framework. The system is often criticised for its 

lengthy deadlines, expensive expenses, and complicated procedures. Developing nations 

frequently encounter major obstacles when trying to use and make good use of this mechanism. 

Inequality is made worse by the disparity in financial resources and legal knowledge.  
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From a normative standpoint, the WTO framework puts enforcement and compliance ahead of 

fair results. Its handling of intellectual property disputes, especially under TRIPS, has come 

under fire for failing to adequately address public interest issues like access to medications, 

which reflects a conflict between economic liberalisation and human rights. 

 

WIPO Arbitration and Mediation Centre. 

The ADR procedures offered by WIPO offer a more adaptable and specialised method of 

resolving intellectual property disputes. The effectiveness of customised processes is 

demonstrated by the success of domain name dispute settlement. Its voluntary character, 

however, is a significant drawback. Its usefulness is limited by the need for party consent, 

especially in conflicts involving power disparities. Furthermore, the confidentiality of 

procedures compromises transparency and the advancement of jurisprudence even while it is 

advantageous for safeguarding proprietary information. The wider normative influence of 

WIPO rulings is constrained by this lack of precedential validity, which further adds to the 

fragmentation of international IP law. 

 

Other Institutional Mechanisms. 

Ad hoc processes under UNCITRAL regulations and arbitration under organisations like the 

ICC offer impartiality and enforceability. The New York Convention guarantees that arbitral 

awards are recognised in all countries, increasing their usefulness. However, there is criticism 

of these systems. Concerns about democratic legitimacy are raised by the privatisation of 

dispute resolution. Decisions that do not effectively reflect public interest considerations may 

arise from the lack of public monitoring and the low involvement of impacted stakeholders. 

 

Role of ADR in IP Dispute Resolution. 

Due to its cost-effectiveness, procedural flexibility, and capacity for expert adjudication, 

alternative dispute resolution procedures have grown in popularity. While mediation promotes 

cooperative solutions, arbitration enables parties to choose decision-makers with technical 

expertise. But this efficiency has to be scrutinised. ADR frequently functions within a context 

that places a high value on private ordering and contractual autonomy. Broader social interests 

may be marginalised as a result, especially in conflicts concerning vital technology, 

medications, or environmental issues. Additionally, ADR procedures' intrinsic secrecy results 

in a lack of openness. Arbitral awards are rarely published, in contrast to court rulings, which 

restricts their potential to contribute to the advancement and accountability of the law.  
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Thus, a move toward privatised justice is reflected in the growing use of ADR, which raises 

important issues regarding the function of public law principles in IP conflict settlement. 

 

Balancing Private Rights and Public Interest. 

One of the most important and persistent issues in modern IP law is the conflict between private 

intellectual property rights and the public interest. On the one hand, strong IP protection laws 

are necessary to encourage investment, innovation, and creativity by giving inventors and 

creators exclusive rights. These rights allow people and businesses to recoup their R&D 

expenses and generate profits. However, overzealous or rigorous enforcement of these rights 

may limit access to necessary products and services, especially in fields like technology, 

healthcare, and education, which would be detrimental to the general welfare. 

 

By introducing mechanisms for parallel imports and mandatory licensing, among other 

flexibilities, the TRIPS Agreement aims to reconcile these conflicting interests. Under certain 

circumstances, compulsory licensing enables governments to permit the use of patented 

inventions without the patent holder's approval, especially during public health emergencies. 

In actuality, though, the application of these flexibilities has been restricted and frequently 

disputed. Developing nations are sometimes discouraged from fully utilising these safeguards 

due to political pressure from rich nations, economic dependence, and fear of trade reprisal. 

 

Conflicts over public health offer a clear example of this disparity. A significant portion of the 

population in underdeveloped nations may not be able to afford life-saving medications due to 

excessive drug prices caused by the enforcement of pharmaceutical patents. When patent rights 

were prioritised over pressing humanitarian needs during global health crises, this problem 

became very apparent. These circumstances demonstrate how inadequate current dispute 

resolution procedures are at resolving global injustices and guaranteeing fair access to 

necessary resources. 

 

An additional level of complication has also been brought about by the growth of investment 

arbitration. Businesses have challenged state-adopted domestic regulations by using 

intellectual property rights as protected investments under bilateral investment treaties. For 

example, legislation pertaining to plain packaging for tobacco products, environmental 

policies, and public health restrictions have been challenged on the basis that they violate patent 

or trademark rights. Because governments may be discouraged from enacting welfare-oriented 
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policies by the prospect of expensive arbitration actions, these disagreements raise grave 

concerns about the erosion of state sovereignty. 

 

In this regard, it seems that the current international IP dispute resolution process favours 

private economic interests, frequently at the expense of more general society objectives. The 

need for a more inclusive and balanced approach is highlighted by the ineffective integration 

of public interest concerns into adjudicatory and arbitral procedures. A revised framework must 

make sure that, even though innovation is sufficiently safeguarded, public welfare and 

fundamental human rights are not sacrificed in the process. 

 

Challenges in the Existing Framework. 

A critical analysis reveals several systemic challenges: 

1. Inconsistent results due to fragmentation among several institutions. 

The World Trade Organization, the World Intellectual Property Organization, and other arbitral 

organisations are only a few of the places where international IP disputes are resolved. 

Different jurisdictional mandates, procedural norms, and interpretive strategies apply to each 

of these bodies. As a result, depending on the forum selected, comparable conflicts may result 

in different outcomes. The coherence of the global IP framework is weakened by this 

fragmentation, which compromises consistency and predictability in international IP law and 

makes it challenging for stakeholders to foresee legal ramifications. 

 

2. Developing nations are disadvantaged by structural disparities. 

Due to their limited financial resources, lack of technical expertise, and inferior institutional 

support, developing nations frequently face considerable disadvantages in international 

intellectual property conflicts. Many poor countries lack the significant legal ability and 

economic strength necessary to engage in disputes under frameworks like the TRIPS 

Agreement. As a result, wealthy nations and multinational firms are in a better position to claim 

and uphold their intellectual property rights, creating an imbalance that perpetuates already 

existing worldwide disparities. 

 

3. ADR procedures lack accountability and transparency. 

Arbitration and mediation in particular are examples of alternative dispute resolution 

procedures that are usually carried out in a private setting. Confidentiality restricts public 

access to judgements and reasoning, but it also helps safeguard important commercial 
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information. Decision makers are less accountable as a result of this lack of openness, which 

also hinders the creation of a coherent body of precedents. Because of this, the validity of ADR 

procedures in cases involving more general public interest may be called into doubt. 

 

4. Human rights and public interest considerations are not fully integrated. 

The protection and enforcement of private proprietary rights are frequently given priority in 

international IP dispute resolution systems, sometimes at the expense of public interest 

considerations. Decision-making processes do not sufficiently incorporate issues like public 

health, education, technology distribution, and access to necessary medications. Strict IP 

enforcement and fundamental human rights are at odds as a result, underscoring the need for a 

more balanced strategy that takes socioeconomic factors into account. 

 

5. Excessive dependence on private dispute settlement procedures. 

IP conflicts are increasingly being settled through private processes like mediation and 

arbitration. Although these approaches are effective and adaptable, an over-reliance on them 

results in the privatisation of justice. This inhibits judicial monitoring and diminishes the 

function of public courts. As a result, judgements may put business interests ahead of more 

general social considerations, casting doubt on justice, legitimacy, and the preservation of the 

general welfare in intellectual property conflicts. The credibility and efficacy of international 

IP dispute resolution are compromised by these issues. 

 

Recommendations for Reform. 

1. Institutional uniformity in procedural standards.  

There is currently inconsistency and unpredictability because different forums adhere to 

different rules and processes. Uniformity, fewer disputes, and a more cohesive international 

dispute resolution system would result from harmonising procedural rules among organisations 

such as the World Trade Organization and the World Intellectual Property Organization.  

 

2. Trade and intellectual property systems are institutionally integrated.  

International commerce law and intellectual property law frequently function within separate 

but parallel frameworks. Increased cooperation between IP specific organisations and trade 

regimes, such as WTO processes, would assist align goals, prevent conflicting decisions, and 

guarantee that IP enforcement does not jeopardise more general economic and social agendas. 
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3. Requirements for openness in ADR processes.  

The majority of ADR procedures are private, which restricts public monitoring and 

accountability. Mandatory transparency would increase legitimacy, enable the creation of legal 

precedents, and guarantee that decisions are subject to more extensive review, particularly in 

situations involving the public interest. 

 

4. Increased involvement of poorer nations via capacity-building.  

Developing countries frequently lack the means and know-how to handle complicated 

intellectual property issues. By giving them financial support, legal training, and technical 

assistance, they would be able to engage more actively and lessen inequity in international 

dispute resolution procedures. 

 

5. Integrating private conflict resolution systems with public law principles.  

Private commercial interests are the main focus of ADR systems. Particularly in delicate sectors 

like healthcare and technology access, incorporating public law concepts like justice, 

accountability, and preservation of public welfare would guarantee that dispute resolution 

decisions also take societal implications into account. 

 

Conclusion. 

Both notable advancements and enduring difficulties can be seen in the development of 

international intellectual property dispute settlement. Cross-border dispute resolution is now 

more efficient, specialised, and enforceable thanks to the growth of institutional frameworks 

like the World Trade Organization and the World Intellectual Property Organization as well as 

the growing use of Alternative Dispute Resolution procedures. However, these developments 

have also raised new issues, such as the fragmentation of legal systems, the opaqueness of 

private dispute settlement, and structural disparities that disproportionately impact developing 

nations. 

 

These difficulties show that the current system needs to be critically reevaluated. It is crucial 

to go beyond a strictly enforcement-driven strategy and make sure that dispute resolution 

procedures also take into account more general public interest issues including socioeconomic 

equity, access to medications, and technological advancement. The current structure runs the 

risk of putting private economic interests ahead of essential society demands in the absence of 

such a change. Therefore, striking a careful balance between advancing public welfare and 
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safeguarding innovation is essential to the future of international IP dispute settlement. More 

open, inclusive, and responsible procedures that incorporate both private and public law issues 

can accomplish this. In addition to enhancing the system's legitimacy, a revised strategy will 

guarantee that intellectual property is a vehicle for just and sustainable global growth. 
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