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or by any means, whether electronic, mechanical, photocopying, recording, or otherwise,
without prior written permission of the Managing Editor of the International Journal for Legal
Research & Analysis (IJLRA).

The views, opinions, interpretations, and conclusions expressed in the articles published in this
journal are solely those of the respective authors. They do not necessarily reflect the views of
the Editorial Board, Editors, Reviewers, Advisors, or the Publisher of IJLRA.

Although every reasonable effort has been made to ensure the accuracy, authenticity, and
proper citation of the content published in this journal, neither the Editorial Board nor IJLRA
shall be held liable or responsible, in any manner whatsoever, for any loss, damage, or
consequence arising from the use, reliance upon, or interpretation of the information contained

in this publication.

The content published herein is intended solely for academic and informational purposes and

shall not be construed as legal advice or professional opinion.
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ABOUT US

The International Journal for Legal Research & Analysis (IJLRA) (ISSN: 2582-6433) is a peer-
reviewed, academic, online journal published on a monthly basis. The journal aims to provide
a comprehensive and interactive platform for the publication of original and high-quality legal

research.

IJLRA publishes Short Articles, Long Articles, Research Papers, Case Comments, Book
Reviews, Essays, and interdisciplinary studies in the field of law and allied disciplines. The
journal seeks to promote critical analysis and informed discourse on contemporary legal, social,
and policy issues.

The primary objective of IJLRA is to enhance academic engagement and scholarly dialogue
among law students, researchers, academicians, legal professionals, and members of the Bar
and Bench. The journal endeavours to establish itself as a credible and widely cited academic
publication through the publication of original, well-researched, and analytically sound

contributions.

IJLRA welcomes submissions from all branches of law, provided the work is original,
unpublished, and submitted in accordance with the prescribed submission guidelines. All
manuscripts are subject to a rigorous peer-review process to ensure academic quality,

originality, and relevance.
Through its publications, the International Journal for Legal Research & Analysis aspires to

contribute meaningfully to legal scholarship and the development of law as an instrument of

justice and social progress.
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The International Journal for Legal Research and Analysis (IJLRA) is committed to upholding
the highest standards of publication ethics and academic integrity. All manuscripts submitted
to the journal must be original, unpublished, and free from plagiarism, data fabrication,
falsification, or any form of unethical research or publication practice. Authors are solely
responsible for the accuracy, originality, legality, and ethical compliance of their work and
must ensure that all sources are properly cited and that necessary permissions for any third-
party copyrighted material have been duly obtained prior to submission. Copyright in all
published articles vests with IJLRA, unless otherwise expressly stated, and authors grant the
journal the irrevocable right to publish, reproduce, distribute, and archive their work in print
and electronic formats. The views and opinions expressed in the articles are those of the authors
alone and do not reflect the views of the Editors, Editorial Board, Reviewers, or Publisher.
IJLRA shall not be liable for any loss, damage, claim, or legal consequence arising from the
use, reliance upon, or interpretation of the content published. By submitting a manuscript, the
author(s) agree to fully indemnify and hold harmless the journal, its Editor-in-Chief, Editors,
Editorial Board, Reviewers, Advisors, Publisher, and Management against any claims,
liabilities, or legal proceedings arising out of plagiarism, copyright infringement, defamation,
breach of confidentiality, or violation of third-party rights. The journal reserves the absolute
right to reject, withdraw, retract, or remove any manuscript or published article in case of

ethical or legal violations, without incurring any liability.
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NAMING THE HARM: WRITING “GENDER
APARTHEID” INTO THE CRIMES AGAINST
HUMANITY CONVENTION

AUTHORED BY - AASHI KAURA

The conversation about “gender apartheid” is no longer just a slogan. It describes a method
of rule. In certain places, public life is being reorganised around gendered lines that control
movement, work, expression, education, and access to public spaces. International criminal law
has the tools to address parts of this picture, especially through persecution, but it lacks a clean
way to charge the system itself. The forthcoming Crimes Against Humanity (CAH)

convention offers a practical place to fix that gap. The UN’s Sixth Committee agreed in

November 2024 to begin elaborating a CAH treaty, with a mandate that now has real timelines
and process details.

This post makes the case for recognising gender apartheid as a distinct crime against humanity,
proposes concise treaty language, and explains how that move would improve investigations,

pleadings, and enforcement without opening the door to politicised overreach.

Why persecution does not capture the whole harm
Persecution is a modal offence. It targets severe deprivations of fundamental rights that are
inflicted because of a protected identity. The centre of gravity is on incidents and episodes.
That frame is necessary, yet it is not sufficient where the wrong is the creation and maintenance
of an institutionalised order that makes those deprivations routine and self-reproducing. In such

situations, the overarching harm is a regime of domination that is designed to endure.

Racial apartheid has long been recognised as a regime crime. The law there focuses on the
structure itself, the intent to maintain domination, and the implementing machinery. Gender
apartheid follows the same logic. The protected characteristic differs, but the legal theory does
not. The point is not to inflate labels but to match the charge to the architecture of wrongdoing.
Where ministries, police units, budgets, and nationwide edicts are coordinated to exclude a

gender or a gender-defined group from ordinary civic life, the law should allow prosecutors to
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plead that system directly. Conceptually, the offence follows the Apartheid Convention and
articles 7(1)(j) and 7(2)(h) of the Rome Statute (alongside article 7(1)(h) on persecution).

Why the moment is right
Three developments have sharpened the case for codification. First, the CAH treaty process
has moved from expert drafting to a negotiation track, which gives states a real opportunity to
refine definitions and agree on obligations to criminalise, investigate, and cooperate. Second,
UN experts and major NGOs such as Amnesty International and Human Rights Watch urge

recognition of gender apartheid as a crime against humanity. Third, Afghanistan provides a
live, well-documented example of system-level exclusion. Together, these strands make a

focused offence both principled and practical.

A workable elements test
Any new offence must be tight enough to resist politicisation and be broad enough to capture
the real patterns of rule. Building on the apartheid template and the CAH architecture, the
elements could be stated simply:

1. Context: The conduct occurs as part of a widespread or systematic attack directed
against a civilian population, and is committed pursuant to or in furtherance of a State
or organisational policy.

2. Regime: The conduct takes place in the context of an institutionalised regime of
systematic oppression and domination by one gender or gender-defined group over
another.

3. Intent: The perpetrator intended to maintain that regime.

4. Acts: The conduct involves inhumane acts, including severe deprivation of fundamental
rights, across core domains of public life such as education, employment, movement,
political participation, health, and access to public spaces and services.

Two common alternatives are often suggested. One is to fold these patterns into persecution.
The other is to broaden racial apartheid to cover gender. The first leaves investigators chasing
incidents instead of the machinery that makes them inevitable. The second erodes a historically
specific norm. A discrete gender-apartheid offence preserves that history while naming a
distinct protected characteristic. This elements test stays within the Rome Statute logic while

naming the regime-level harm as gender apartheid.
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A short model clause
Crimes against humanity of gender apartheid
For the purposes of this Convention, “gender apartheid” means inhumane acts listed in article
[X], committed as part of a widespread or systematic attack directed against any civilian
population, in the context of an institutionalised regime of systematic oppression and
domination by one gender or gender-defined group over another, committed with the intention
of maintaining that regime, pursuant to or in furtherance of a State or organisational policy.
Two drafting notes follow. First, “gender-defined group” preserves applicability to non-binary
realities while still requiring a structured system of domination, not mere discriminatory laws.
Second, the policy requirement acts as a gatekeeper and aligns proof with the Elements of
Crimes approach to context. Tethering liability to the CAH catalogue of inhumane acts keeps
the provision narrow, predictable, and justiciable.

What codification changes in practice
Evidence strategy. Investigators would prioritise the architecture of rule. That means
collecting edicts and circulars, ministerial directives, budget lines that fund enforcement,
staffing charts for morality or “virtue” police, and the records that show how national directives
are translated into provincial practice. With a regime crime, these materials are not background

documents. They are the heart of the case, as the UNAMA report on the Propagation of Virtue

and Prevention of Vice law illustrates. That shift turns edicts and budgets into primary proof

under the institutionalised-regime and State or organisational policy requirements.

Liability theory. A regime-centred offence connects criminal responsibility to architects and
maintainers, not only to street-level implementers. Persecution can capture much, but it risks
under-charging the central wrong when the offence is the system itself. The proposed offence

lets prosecutors plead the maintenance intent and organisational policy directly, clarifying

routes to senior-level liability. The ICC’s Afghanistan warrants and expert commentary
emphasise gender-based persecution while showing the limits of existing labels when a

governance model is at issue.
Early warning and prevention. Clear elements create earlier triggers for sanctions and travel

bans, and for referrals to investigative mechanisms. The question becomes when cumulative

measures, such as guardianship rules, mobility restrictions, sector-wide employment bars, and
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public-space exclusions, cross the line into an institutionalised regime. UN Women and UN
human-rights reporting already map these thresholds in practice.

Two common objections
“This duplicates persecution.” Overlap is not duplication. Persecution focuses on severe
deprivations by reason of identity. Gender apartheid focuses on the order that makes such
deprivation systematic across society. Coexistence is already built into the Rome Statute, where

persecution and apartheid sit side by side and are sorted by elements.

“This risks politicisation.” The answer is disciplined drafting. Require an institutionalised
regime. Require systematic oppression and domination. Require a maintenance intent. Tie the
underlying conduct to inhumane acts and to a State or organisational policy. These gates keep
the offence for the worst patterns, not for ordinary equality litigation.

Legality and retroactivity

A predictable concern is nullum crimen sine lege. Codifying gender apartheid would not
retroactively criminalise conduct that was never criminal. Serious abuses can already be
charged as persecution, imprisonment, or other inhumane acts. A new label would operate
prospectively by naming and structuring a regime crime for future cases, while also steering
present investigations towards the right evidence. Foreseeability is met because the existing
CAH framework, the apartheid template, and persecution jurisprudence already signal criminal
responsibility for organising public life to entrench gender domination.

Complementarity, cooperation, and enforcement
A CAH convention should require States Parties to criminalise gender apartheid domestically,
make available universal jurisdiction, and cooperate on evidence and arrests. Even before
entry into force, states can update national CAH offences, align sanctions designations with the
elements of the offence, and strengthen mutual legal assistance for documentary proof.
Domestic incorporation, universal jurisdiction, and mutual legal assistance are the levers

that make the offence enforceable in practice.
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Afghanistan as proof of concept

Afghanistan shows why a regime-crime frame is needed. Since 2021, authorities have issued a
sequence of measures that remove women and girls from secondary and higher education,

restrict employment in most sectors, limit access to public spaces, and channel daily life

through guardianship and dress rules. Recent developments include fibre-optic internet
shutdowns that cut off online learning and reports of bans on female-authored books in

university curricula. Read together with UNAMA'’s human-rights updates, the edicts and

enforcement reproduce a system of gender-based domination that the new offence is

designed to capture.

A final word to drafters
Treaty drafting is about fit. The goal is not to capture every wrong, but to name those that recur
and that current tools systematically miss. Gender apartheid is one of those. It is a narrow
offence for a narrow but devastating pattern. The proposed definition keeps the bar high and
the proof practical. It refocuses investigators on policy, budgets, and command chains, rather
than only on incident counts. It gives judges a clean set of elements to apply, drawn from

familiar architecture. Use the Crimes Against Humanity convention to name the harm, set the

elements, and build cooperation rules that states can apply in real cases.

Page | 1681


http://www.ijlra.com/
https://www.reuters.com/world/asia-pacific/looms-laptops-afghan-women-lose-lifeline-taliban-internet-ban-2025-09-23/
https://www.reuters.com/world/asia-pacific/looms-laptops-afghan-women-lose-lifeline-taliban-internet-ban-2025-09-23/
https://www.euronews.com/2025/09/19/taliban-ban-dozens-of-books-written-by-women-from-afghan-universities
https://www.euronews.com/2025/09/19/taliban-ban-dozens-of-books-written-by-women-from-afghan-universities
https://unama.unmissions.org/sites/default/files/english_-_unama_hrs_update_on_human_rights_in_afghanistan_april-june_2025_final.pdf
https://press.un.org/en/2024/gal3738.doc.htm

