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Abstract

The Mental Healthcare Act, 2017 (MHCA) marked a paradigm shift in mental health legislation
in India, moving from a custodial approach to one that recognizes the rights of persons with
mental illness (PMIs). This paper provides an in-depth examination of the MHCA, analyzing
its legal underpinnings, key provisions, rights-based approach, compliance with international
obligations, and implementation challenges. The paper also compares the MHCA, 2017 with
its predecessor, the Mental Health Act, 1987, and evaluates its alignment with the United
Nations Convention on the Rights of Persons with Disabilities (UNCRPD).

Keywords: Mental Healthcare Act, 2017; Mental Health Law; UNCRPD; Rights of Persons
with Mental IlIness; Legal Framework; India.

Introduction
Mental health law in India has undergone a significant transformation with the enactment of
the Mental Healthcare Act, 2017. Replacing the archaic Mental Health Act of 1987, the MHCA
was enacted to ensure the protection and promotion of rights of PMIs. It places emphasis on
treatment with dignity, access to mental healthcare, and decriminalization of suicide. The Act

reflects India’s commitment to the UNCRPD, which it ratified in 2007.

Background and Evolution
The journey of mental health legislation in India has undergone significant transformation over
the years, particularly marked by a shift from a custodial framework to one that emphasizes
rights-based, person-centered care. A key milestone in this evolution was the enactment of the

Mental Health Act, 1987. This legislation primarily focused on the institutionalization of
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individuals with mental illness, reflecting a custodial and protectionist approach that prioritized
containment over care. The Act lacked crucial elements such as the recognition of the rights
and autonomy of persons with mental illness (PMIs), mechanisms for ensuring informed
consent, or provisions for accessing community-based mental health services. As such, it did
not align with modern principles of mental healthcare that emphasize dignity, integration, and

recovery.

A major turning point came in 2007, when India ratified the United Nations Convention on
the Rights of Persons with Disabilities (UNCRPD). This international treaty called for a
paradigm shift in how societies perceive and support persons with disabilities, including those
with psychosocial and intellectual disabilities. The UNCRPD emphasized equality before the
law, non-discrimination, autonomy, and the full realization of human rights and fundamental
freedoms. India's ratification of the UNCRPD signaled a commitment to overhaul existing
mental health laws and adopt a more inclusive and rights-based legal framework. This
commitment laid the foundation for the drafting and eventual enactment of the Mental
Healthcare Act, 2017 (MHCA, 2017), which marked a progressive departure from the 1987
Act by embedding principles of autonomy, informed consent, and access to mental healthcare

into law.

Growth and Development of the Mental Healthcare Act, 2017
The MHCA, 2017, represents a significant advancement over previous legislation, particularly
the Mental Health Act of 1987. The earlier Act was primarily focused on the admission and
detention of individuals with severe mental illness in mental hospitals, often against their will,
and lacked a rights-based perspective. The MHCA, 2017, was enacted after India ratified the
United Nations Convention on the Rights of Persons with Disabilities (UNCRPD), aligning
domestic law with international human rights standards. The new Act emphasizes autonomy,
informed consent, and community-based care, and mandates the establishment of halfway
homes and sheltered accommodations for persons with mental illness. It also decriminalizes
suicide attempts, recognizing the need for care and rehabilitation rather than punishment.
Despite these progressive provisions, implementation challenges persist, particularly in
prisons, where shortages of mental health professionals and poor infrastructure undermine the

Act’s objectives.
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Overview of Mental Healthcare Act, 2017

The MHCA, 2017, is a comprehensive statute that regulates the rights, care, and treatment of

persons with mental illness across India, including those in prisons. It defines mental health

establishments, sets minimum standards for care, and outlines the admission, treatment, and

discharge processes for individuals with mental illness. Key features include the right to make

advance directives, the appointment of nominated representatives, and the prohibition of

inhumane practices such as chaining, seclusion, and unmodified electroconvulsive therapy

(ECT). The Act also prescribes duties for police and prison authorities, including the

responsibility to report and protect individuals with mental illness and to facilitate their access

to care. Section 103 specifically mandates mental health services for prisoners, but compliance

remains inconsistent, highlighting the need for stronger enforcement and monitoring.

1.

2.

Salient Features of the MHCA, 2017
Rights-Based Approach: The Mental Healthcare Act, 2017 adopts a rights-based
framework, recognizing and safeguarding a wide range of rights for persons with
mental illness (PMIs). It affirms the right to access mental healthcare services without
discrimination, ensuring availability, accessibility, and affordability of such care. It
promotes the right to community living, advocating for PMIs to live with dignity and
not be segregated or institutionalized unnecessarily. The Act also protects individuals
from cruel, inhuman, and degrading treatment, upholding human dignity in all
healthcare settings. It emphasizes the right to confidentiality, ensuring personal
information is not disclosed without consent, and requires informed consent for all
treatment decisions. Additionally, the Act guarantees the right to free legal aid for PMIs
in need, ensuring that they can defend their rights effectively. One of the notable
provisions under this rights-based approach is the right to make an Advance Directive,
allowing individuals to specify their preferences for treatment in the event of future

mental health crises.

Advance Directives (Section 5): Under Section 5 of the Act, individuals are empowered
to make an Advance Directive, a legal document through which they can outline how
they wish to be treated during a mental health crisis. This provision allows individuals
to exercise autonomy over their treatment choices in advance, when they are in a sound

state of mind. Alongside the directive, individuals may also appoint a Nominated
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Representative (NR), who can make decisions on their behalf during periods when they

are incapable of doing so.

3. Decriminalization of Suicide (Section 115): In a progressive step, Section 115 of the
Act decriminalizes suicide attempts. Recognizing that such acts are often the result of
severe stress or mental illness, the Act presumes that individuals who attempt suicide
are in need of care, not punishment. Consequently, it mandates that they be provided
with treatment and rehabilitation rather than being prosecuted under Section 309 of the

Indian Penal Code.

4. Mental Health Review Boards (MHRBs): The Act establishes Mental Health Review
Boards (MHRBS) as quasi-judicial bodies tasked with protecting the rights of PMIs.
These boards are empowered to review cases of admission, treatment, and discharge,
especially in situations involving involuntary admission. They serve as an oversight
mechanism to ensure due process is followed and that patient rights are upheld in all

mental health-related decisions.

5. Duties of the Government: The MHCA, 2017 places explicit responsibilities on both
central and state governments. It mandates them to ensure the availability of quality
mental health services across the country. This includes integrating mental healthcare
into the general healthcare system, promoting awareness and mental health literacy, and
taking measures to reduce stigma. Governments are also required to allocate adequate
resources, train mental health professionals, and develop mental health infrastructure to

fulfill these obligations.

6. Regulation of Mental Health Establishments: To ensure quality and accountability, the
Act mandates the registration, regulation, and periodic audit of all Mental Health
Establishments (MHESs). These include hospitals, clinics, rehabilitation centers, and
other facilities providing mental health services. The aim is to standardize care, uphold

ethical practices, and prevent abuse or neglect within such establishments.

The Rights of Persons with Mental IlIness
The MHCA, 2017, enshrines a broad spectrum of rights for persons with mental illness,

reflecting a shift towards dignity, equality, and non-discrimination. These include the right to
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community living, protection from cruel, inhuman, or degrading treatment, and the right to
equality and non-discrimination. Individuals are entitled to information about their treatment,
confidentiality, access to medical records, and personal contact and communication. The Act
also provides for the right to legal aid, the ability to make complaints, and the right to issue
advance directives regarding future treatment preferences. These rights apply equally to
prisoners, although awareness and enforcement within correctional settings remain limited,

necessitating targeted interventions and sensitization of prison staff.

Role of Regulatory Authority in Ensuring Mental Health Care in Prison
Regulatory authorities play a central role in the operationalization of the MHCA, 2017. The
Central and State Mental Health Authorities are tasked with setting minimum standards,
registering mental health establishments, and monitoring compliance. Mental Health Review
Boards (MHRBs) are established to oversee the admission and treatment of persons with
mental illness, adjudicate disputes, and protect patient rights. Other mechanisms, such as the
Model Prisons Act 2023 and the NALSA Scheme for Legal Services to the Mentally IlI, aim
to strengthen oversight and coordination. Despite these frameworks, the lack of trained
personnel, insufficient infrastructure, and poor inter-agency coordination continue to hamper

effective service delivery in prisons.

Judicial Precedents and Rising Trends in the Context of Mental Health
Judicial intervention has been instrumental in advancing the rights of persons with mental
illness in India, particularly within custodial settings. Landmark judgments have clarified the
constitutional mandate for humane treatment and access to health care under Article 21 of the
Constitution. Courts have directed state authorities to improve mental health facilities in
prisons, ensure regular assessments, and provide timely treatment. Recent trends include
increased use of public interest litigation to address systemic deficiencies and the recognition
of mental health as integral to the right to life and dignity. However, the judiciary has also
highlighted persistent gaps in implementation, urging governments to bridge the divide

between legal provisions and ground realities.
The Significance of Public Interest Litigation in Relation to Mental Health

Public interest litigation (PIL) has emerged as a powerful tool for securing the rights of persons

with mental illness, particularly those in prisons and other custodial institutions. PILs have
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prompted judicial scrutiny of prison conditions, the adequacy of mental health services, and
the treatment of vulnerable populations. Through PILs, courts have ordered improvements in
infrastructure, staffing, and access to care, and have held authorities accountable for violations
of statutory and constitutional rights. PILs have also facilitated greater public awareness and
policy dialogue on mental health issues, driving legislative and administrative reforms. Despite
these advances, sustained advocacy and vigilant monitoring are required to ensure that legal
victories translate into tangible improvements for affected individuals.

Lack of Awareness of Safeguards Provided Under the
Criminal Procedure Act of 1976

A significant barrier to the effective protection of the rights of persons with mental illness in
prisons is the lack of awareness of legal safeguards, particularly those under the Code of
Criminal Procedure (CRPC), 1973 (often mistakenly referenced as 1976). The CrPC contains
provisions for the assessment, treatment, and transfer of mentally ill accused persons, as well
as safeguards against wrongful detention and ill-treatment. However, prison authorities, legal
professionals, and even the judiciary are often unaware or insufficiently trained in these
safeguards, leading to their underutilization or neglect. This gap underscores the need for
comprehensive training, dissemination of information, and integration of mental health
awareness into the broader criminal justice system to ensure that legal protections are
effectively realized in practice.

Conclusion and Recommendations

The Mental Healthcare Act, 2017, is a landmark step toward a humane and rights-based
approach to mental health. However, its success depends on robust implementation. Key
recommendations include:

e Capacity Building: Increase trained personnel and awareness.

¢ Infrastructure Development: Invest in community-based mental health facilities.

e Monitoring and Evaluation: Strengthen the functioning of CMHA, SMHAs, and

MHRBs.
e Legal Literacy Campaigns: Educate stakeholders including law enforcement,

judiciary, and health professionals.
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