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ABSTRACT

Artificial intelligence (Al) and machine learning (ML) have rapidly emerged as transformative
technologies that are revolutionizing various industries, including healthcare, finance, and
transportation. While Al and ML offer significant benefits, such as increased efficiency and
accuracy, they also pose significant legal challenges. The potential for bias and discrimination in
Al and ML systems has raised concerns about fairness and equal treatment, while legal liability
issues have become more complex as Al and ML are integrated into critical decision-making
processes.

This article will explore the legal implications of the use of Al and ML in various industries,
including the potential for bias and discrimination and the resulting legal liability. It will examine
the existing legal framework in India and other jurisdictions, and analyze the impact of Al and
ML on various areas of law, such as intellectual property, privacy, and torts. Additionally, it will
discuss the measures that companies and regulators can take to mitigate the legal risks associated
with Al and ML, and ensure that these technologies are deployed in a manner that is fair, ethical,
and legally compliant.

Keywords: Artificial intelligence, machine learning, decision-making processes, intellectual

property, privacy, torts, human rights, legal liability, government, technologies.
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INTRODUCTION

Artificial intelligence (Al) and machine learning (ML) are changing the way we live and work.
Al and ML are being integrated into various industries, including healthcare, finance,
transportation, and education, to improve efficiency, accuracy, and decision-making. However,
as the use of Al and ML expands, it raises several legal questions and concerns. This article will
explore the legal implications of the use of Al and ML, including potential for bias and
discrimination and the resulting legal liability. It will analyze the existing legal framework in
India and other jurisdictions and examine the impact of Al and ML on various areas of law, such
as intellectual property, privacy, and torts. Additionally, it will discuss the measures that
companies and regulators can take to mitigate the legal risks associated with Al and ML and
ensure that these technologies are deployed in a manner that is fair, ethical, and legally compliant.
Artificial intelligence refers to the ability of machines to perform tasks that typically require
human intelligence, such as problem-solving, decision-making, and language understanding.
Machine learning is a subset of Al that involves training algorithms to identify patterns and make
predictions based on data. ML algorithms learn from data, rather than being explicitly
programmed, and can be used to classify data, recognize patterns, and make predictions.*

Al and ML have several applications in various industries. In healthcare, Al and ML are being
used to analyze medical data, diagnose diseases, and develop new treatments. In finance, Al and
ML are being used to detect fraud, optimize investments, and improve risk management. In
transportation, Al and ML are being used to develop self-driving cars, improve traffic flow, and
enhance logistics. In education, Al and ML are being used to personalize learning, improve

assessment, and enhance student outcomes.?
CHALLENGES AND IMPACT OF Al AND ML ON BUSINESSES

Many organizations are just beginning to realize the business value of Al and ML. Initially, Al is
often used to automate tasks that machines can perform better, more accurately, and faster than
humans. For instance, companies automate talent acquisition processes by streamlining sourcing,
screening, and scheduling.

The broader business value of Al and ML depends on the organization’s adoption journey. As

L Citron, D. K., & Pasquale, F. (2014). The scored society: Due process for automated predictions. Washington Law
Review, 89, 1-36.

2 Price, R. (2016). Discrimination, artificial intelligence, and algorithmic bias. Proceedings of the IEEE, 104(5), 898-
901.
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these two integrates into more business processes, its value becomes evident. Infrastructure plays

a crucial role in supporting scaling as Al and ML permeates various functions, including HR,

finance, and marketing. Data is at the heart of Al and ML. Organizations must focus on data

strategies to effectively use these technologies.
A robust data discipline ensures high-quality data for training models and making informed
decisions. Data governance, privacy, and security become critical aspects when dealing with

sensitive information. Organizations should invest in data management practices to fuel Al and

ML innovation.

As Al and ML adoption grows, businesses face a skills gap. Finding skilled professionals who
understand Al and ML is challenging. Upskilling existing employees and attracting new talent
with Al expertise are essential.

Organizations must invest in training programs and create a culture of continuous learning to

bridge this gap.
Al and ML introduces new risks, including bias, fairness, and transparency. Biased algorithms

can perpetuate discrimination or unfair practices. Legal and ethical considerations are crucial.

Businesses need to navigate regulatory frameworks and ensure compliance. Transparency in Al

decision-making is essential for building trust with customers and stakeholders.

LEGAL IMPLICATIONS OF ARTIFICIAL INTELLIGENCE AND
MACHINE LEARNING

As Al and ML are integrated into various industries, they raise several legal questions and
concerns. The use of Al and ML in decision-making processes can result in bias and
discrimination. For example, if an Al system is trained on biased data, it can produce biased
results, leading to unfair treatment of individuals or groups. Additionally, the use of Al and ML
can result in legal liability issues, as the legal responsibility for decisions made by these systems
can be unclear.
1. Potential for Bias and Discrimination®:

The potential for bias and discrimination in Al and ML systems has raised concerns about fairness
and equal treatment. Al and ML systems can perpetuate and amplify biases that exist in the data
on which they are trained. For example, if an Al system is trained on historical data that reflects

past discrimination, the system may perpetuate this discrimination by producing biased results.

3 Burrell, J. (2016). How the machine ‘thinks’: Understanding opacity in machine learning algorithms. Big Data &
Society, 3(1)
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There have been several high-profile cases of bias and discrimination in Al and ML systems. In
2018, Amazon's Al recruiting tool was found to be biased against women. The system was trained
on data from the company's past hires, which reflected a male-dominated workforce. As a result,
the system penalized resumes that included terms such as "women's" or "female," and favored
resumes that included terms associated with male candidates.
In addition to bias and discrimination, the use of Al and ML can also raise concerns about privacy
and data protection. Al and ML systems can process and analyze large amounts of personal data,
raising concerns about how this data is collected, stored, and used. Additionally, the use of Al
and ML can lead to the creation of new data points that are not covered by existing data protection
regulations, raising questions about how to regulate this data.

2. Legal Liability Issues:
The use of Al and ML can also result in legal liability issues, as the legal responsibility for
decisions made by these systems can be unclear. Al and ML systems can make decisions that
have a significant impact on individuals or groups, such as decisions related to employment,
credit, and healthcare.* However, the legal responsibility for these decisions can be difficult to
determine, as the decision-making process may involve multiple parties, including the developers
of the Al and ML systems, the operators of the systems, and the end-users.
The legal liability for Al and ML systems is further complicated by the fact that these systems
can operate in ways that are difficult for humans to understand. ML algorithms learn from data
in ways that are not always transparent, and the decision-making processes of these systems can
be opaque. This can make it difficult to identify the causes of errors or biases in the decision-
making process, and to determine the legal responsibility for these errors or biases.®
There have been several high-profile cases of legal liability related to Al and ML systems. In
2018, Uber settled a lawsuit related to the death of a pedestrian who was struck by a self-driving
car.® The lawsuit alleged that the self-driving car was not properly equipped with safety features
and that the human operator of the car was distracted at the time of the accident. The settlement
highlighted the legal complexities involved in assigning responsibility for accidents involving
autonomous vehicles.’
In another case, a software company was sued for copyright infringement after its Al system was

found to have copied a photographer's work. The photographer claimed that the Al system had

4 Pasquale, F. (2015). The black box society: The secret algorithms that control money and information. Harvard
University Press.
5 Calo, R. (2017). Atrtificial intelligence policy: A primer and roadmap. SSRN Electronic Journal.
5 Goodfellow, 1., Bengio, Y., & Courville, A. (2016). Deep learning (Vol. 1). MIT press.
" Estate of Elaine Herzberg v. Uber Technologies, Inc. et al., 2:18-cv-00214 (D. Ariz. March 29, 2019)
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generated images that were nearly identical to his own work, and that the company had used these
images without permission.

The legal liability for Al and ML systems is also complicated by the fact that these systems can
make decisions that are not consistent with human values or ethical principles. For example, an
Al system may optimize for efficiency at the expense of privacy or fairness, or may prioritize

short-term gains over long-term consequences.

LEGAL FRAMEWORK FOR ARTIFICIAL INTELLIGENCE AND
MACHINE LEARNING

The legal framework for Al and ML is still evolving, and there is no clear consensus on how to
regulate these technologies. However, there are several legal frameworks and guidelines that are
being developed to address the legal implications of Al and ML.

1. Intellectual Property- Al and ML are raising new intellectual property questions related
to the ownership of data and algorithms. For example, who owns the data that is used to
train ML algorithms? Who owns the ML algorithms themselves? Additionally, the use of
Al and ML can raise questions about the infringement of copyright and patent laws. For
example, if an Al system generates a work that is similar to an existing work, is this
considered copyright infringement?®

2. Contract Law and Licensing- When procuring Al solutions from vendors, meticulously
negotiate contracts. One should clearly define performance expectations and specify how
the Al system should behave, its accuracy, and response times.

Security Provisions should be focused to address data security and define measures to
protect sensitive information processed by Al algorithms.

Compliance Clauses should include clauses related to legal and regulatory compliance.
Ensure that the Al solution adheres to industry standards and privacy laws.

Open-Source Licenses for Al Libraries should be initiated consider using them to accelerate
development. Understand different open-source licenses (e.g., MIT, Apache, GPL).
Each has specific terms regarding usage, modification, and distribution. It should clarify
how you’ll attribute the open-source components and whether you’ll redistribute your
Al solution. Consultation with legal experts to navigate licensing complexities and
ensure compliance should be a mandate.A robust contracts and thoughtful licensing

strategies are essential for successful Al adoption while safeguarding performance,

8 Frankle, J., & Carbin, M. (2019). The lottery ticket hypothesis: Finding sparse, trainable neural networks. ICLR.
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security, and legal requirements.

3. Privacy- The use of Al and ML can raise concerns about privacy and data protection. As
these systems process and analyze large amounts of personal data, there are questions
about how this data is collected, stored, and used. Additionally, the use of Al and ML can
lead to the creation of new data points that are not covered by existing data protection
regulations. Al and ML systems rely on data for training, inference, and decision-making.
Organizations must be transparent about what data is collected, how it is used, and for
what purposes. Obtain explicit consent from individuals whose data is processed by Al
algorithms. Failure to comply with privacy regulations can result in fines and legal
consequences.

Protection of data from unauthorized access, breaches, and cyberattacks. Implement strong
encryption protocols to safeguard sensitive information. Define how long data should be
stored and when it should be deleted. Understand legal requirements for data retention
and disposal. °

GDPR, a comprehensive EU regulation that governs data protection and privacy.

Key principles it follows are- Lawfulness, fairness, and transparency: Data processing must
be lawful, transparent, and fair. Data should be collected for specific, legitimate
purposes.

Data minimization should be prioritised where in one Collects only necessary data, ensures
data accuracy and rectify inaccuracies and retains data only as long as necessary. Also
Protects data from unauthorized access. GDPR grants rights to individuals, including the
right to access, rectify, and erase their personal data.

Al and ML models often operate globally, leading to cross-border data flows. Adequacy
decisions is essential to ensure data transfers comply with adequacy decisions by the
European Commission. Usage of SCCs for data transfers to countries without adequate
protection. Establishing Binding Corporate Rules should be prioritised

Ethical Considerations can be the following:-

a) Privacy by design

b) Algorithmic transparency

c) Awvoid re-identification

d) Fairness and bias.

% ibid
10 Dignum, V. (2018). Responsible Avrtificial Intelligence. Al & Society, 33(1), 1-2.
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4. Tort Law- The use of Al and ML can raise several tort law questions, including product
liability, negligence, and strict liability. If an Al system causes harm to an individual or
group, who is legally responsible? Is the developer of the system responsible, or is the
operator of the system responsible? Additionally, the use of Al and ML can raise
questions about the legal standard of care that should be applied to these systems.*

5. Consumer Law - Businesses should provide transparent information about how Al is used
in their Al driven products. Consumers deserve to know how Al algorithms impact their
experience. For instance, if an Al system recommends products, it should disclose the
factors influencing those recommendations. Transparency helps prevent hidden
biases and ensures that consumers understand the basis of Al-driven decisions.

Businesses must avoid making exaggerated or false claims about Al capabilities. Misleading
marketing can harm consumers. Ensure that Al applications adhere to ethical guidelines.
For example, an Al chatbot should not deceive users into thinking it’s a human.
Consumers have the right to accurate information and protection from deceptive
practices.

Some Al applications can cause harm (e.g., biased hiring algorithms, unsafe autonomous
vehicles). Protect consumers by thoroughly testing and validating Al systems. Al should
be robust against adversarial attacks and unexpected scenarios.

Obtain informed consent when Al processes personal data. Explain how Al affects privacy
and security.

Consumer Protection Laws should be familiarized with consumer protection laws specific
to Al. These regulations impact Al-driven services. Businesses must handle user data
responsibly. Liability should be determined when Al systems fail or cause harm.

6. Human Rights- The use of Al and ML can raise several human rights questions, including
the right to privacy, the right to non-discrimination, and the right to due process. The use
of Al and ML in decision-making processes can potentially violate these rights, and there

is a need for legal frameworks that can protect these rights.*?

11 Etzioni, O., Etzioni, J., & Etzioni, M. (2017). Incorporating ethical constraints into artificial intelligence. Journal
of Ethics, 21(1), 1-15.
12 Eyropean Commission. (2019). Ethics guidelines for trustworthy Al. European Commission, 1-48.
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7. Anti-Trust and Competition laws- The integration of Al and machine learning (ML)
technologies is reshaping industries. Companies are leveraging Al for automation,
predictive analytics, and personalized services. However, this transformation raises
concerns about market concentration. Al-powered firms may gain a competitive edge,
leading to market dominance. Such dominance can stifle competition and limit consumer
choice.
Balancing innovation with fair competition is crucial. Regulators must address antitrust.
Companies with access to vast data sets (data monopolies) have an advantage in training Al
models. This data-driven power can distort competition. Antitrust regulators closely
monitor Al-driven firms with significant market power. They assess practices such as
predatory pricing, exclusionary conduct, and network effects. Ensuring that Al systems
don’t perpetuate anticompetitive practices is essential for maintaining fair markets and
protecting consumer welfare.*®
CONCLUSION

The use of artificial intelligence and machine learning is transforming various industries and has
significant potential to improve efficiency, accuracy, and decision-making. However, as the use
of Al and ML expands, it raises several legal questions and challenges. It is important to address
the legal implications of these technologies to ensure that they are used in a responsible and
ethical manner.*

The legal framework for Al and ML is still evolving, and there is a need for more research and
development to address the legal challenges associated with these technologies.*® Governments,
businesses, and other stakeholders must work together to develop legal frameworks that can
provide clear guidelines and protections for the use of Al and ML

Additionally, it is important to consider the ethical implications of Al and ML. While these
technologies have the potential to improve decision-making and efficiency, they can also
perpetuate biases and discrimination if they are not designed and used in an ethical manner.” As

such, businesses and developers of Al and ML systems must prioritize ethics and social

13 ibid

14 National Institute of Standards and Technology. (2018). Identifying and managing bias in artificial intelligence.

NIST Special Publication, 1500-201.

15 O’Neil, C. (2016). Weapons of math destruction: How big data increases inequality and threatens democracy.

Broadway Books.

16 Green, B. P., & Sanderson, S. (2019). Regulation of artificial intelligence in the United States. Berkman Klein

Center Research Publication, 2019(1), 1-32.

17 Selbst, A. D., Boyd, D., Friedler, S. A., Venkatasubramanian, S., & Vertesi, J. (2019). Fairness and abstraction in

sociotechnical systems. Proceedings of the 2019 CHI Conference on Human Factors in Computing Systems, 1-13.
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responsibility when designing and implementing these technologies.®

Overall, the use of Al and ML is transforming various industries and has significant potential to
improve decision-making and efficiency. However, it is important to address the legal and ethical
implications of these technologies to ensure that they are used in a responsible and ethical manner.
As the legal framework for Al and ML continues to evolve, it is important for businesses and
other stakeholders to stay up-to-date on the latest developments and to prioritize ethics and social

responsibility in the design and use of these technologies.

18 Kshetri, N. (2018). Blockchain’s roles in meeting key supply chain management objectives. International Journal
of Information Management, 39, 80-89.
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