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IJLRA publishes Short Articles, Long Articles, Research Papers, Case Comments, Book
Reviews, Essays, and interdisciplinary studies in the field of law and allied disciplines. The
journal seeks to promote critical analysis and informed discourse on contemporary legal, social,

and policy issues.

The primary objective of IJLRA is to enhance academic engagement and scholarly dialogue
among law students, researchers, academicians, legal professionals, and members of the Bar
and Bench. The journal endeavours to establish itself as a credible and widely cited academic
publication through the publication of original, well-researched, and analytically sound

contributions.

IJLRA welcomes submissions from all branches of law, provided the work is original,
unpublished, and submitted in accordance with the prescribed submission guidelines. All
manuscripts are subject to a rigorous peer-review process to ensure academic quality,

originality, and relevance.
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“LEGAL CHALLENGES IN HANDLING ORPHANED
AND ABANDONED CHILDREN”

AUTHORED BY - SUBA SANTHANU A.B. & MRS.V. ATHIRA

INTRODUCTION
The protection of orphaned and abandoned children represents a critical area within the broader
framework of child rights and welfare, engaging both legal and socio-political dimensions.
Children deprived of parental care are among the most vulnerable sections of society, often
exposed to risks such as exploitation, trafficking, neglect, and denial of basic human rights.
Recognising this vulnerability, both international and domestic legal systems have developed
comprehensive frameworks aimed at ensuring their protection, care, and rehabilitation.
However, despite the existence of such frameworks, significant challenges persist in their
effective implementation.
This research undertakes a doctrinal analysis of the legal challenges involved in handling
orphaned and abandoned children, with a particular focus on the Indian legal system. It
examines key international instruments, including the UN Convention on the Rights of the
Child and the Hague Convention on Intercountry Adoption, alongside domestic legislation
such as the Juvenile Justice (Care and Protection of Children) Act, 2015. The study further
explores the institutional mechanisms established under these laws, including Child Welfare
Committees and adoption authorities, analysing their roles and effectiveness in practice.
A central theme of this research is the gap between legal provisions and their implementation.
While the law provides for various mechanisms such as adoption, foster care, and institutional
care, systemic issues such as procedural delays, lack of coordination among authorities,
inadequate infrastructure, and limited awareness significantly hinder their effectiveness. The
study also highlights the over-reliance on institutional care in India, in contrast to the growing
global preference for family-based care systems.
The research incorporates a comparative analysis of child protection frameworks in the United
States and the United Kingdom, identifying best practices such as efficient adoption
procedures, well-developed foster care systems, and strong monitoring mechanisms. These
comparative insights underline the need for reforms in the Indian system, particularly in
enhancing institutional efficiency, promoting alternative care models, and ensuring

accountability.
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Judicial intervention has played a crucial role in advancing child rights in India, with courts
emphasising principles such as the best interests of the child, right to dignity, and protection
from exploitation. However, the effectiveness of judicial decisions is often limited by
challenges in implementation, necessitating stronger coordination between the judiciary and
executive authorities.

The study concludes that while India possesses a robust legal framework aligned with
international standards, its practical impact is constrained by structural and operational
deficiencies. It recommends a holistic approach involving legal reforms, institutional
strengthening, simplification of procedures, and increased public awareness. Emphasis is
placed on promoting family-based care, improving monitoring systems, and addressing socio-
economic factors contributing to child abandonment.

Ultimately, the research underscores that the protection of orphaned and abandoned children is
not only a legal obligation but also a moral imperative. Ensuring their welfare requires
sustained efforts from all stakeholders, including the State, judiciary, and society, to create a
system that upholds the principles of justice, dignity, and human rights.

LITERATURE REVIEW
The issue of orphaned and abandoned children has been widely discussed in legal, sociological,
and policy-oriented literature. Scholars have emphasised that child protection must be
grounded in a rights-based approach rather than a welfare-based approach, ensuring that
children are recognised as holders of enforceable rights.
Geraldine Van Bueren highlights that international law has progressively evolved to recognise
the autonomy and dignity of children, particularly through the UNCRC.® The Convention
introduced the “best interests of the child” as a guiding principle, which has been incorporated
into domestic legal systems across the world.
In the Indian context, studies on the Juvenile Justice Act, 2015 indicate that it provides a
comprehensive framework for addressing issues relating to children in need of care and
protection.” However, scholars such as Asha Bajpai have pointed out that the implementation
of the Act is often hindered by institutional inefficiencies and lack of trained personnel.®
Research on adoption laws reveals significant procedural challenges, including bureaucratic
delays and lack of transparency. The Law Commission of India has noted that the adoption
process in India is often time-consuming, discouraging prospective adoptive parents.’ The role

of the Central Adoption Resource Authority (CARA) has been crucial in regulating adoption,
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yet concerns remain regarding accessibility and efficiency.'”

Empirical studies conducted by organisations such as UNICEF and various NGOs highlight
the adverse impact of institutional care on children. Prolonged stay in child care institutions
has been linked to emotional deprivation, developmental delays, and social isolation.
These findings have led to a growing emphasis on alternative care models such as foster care
and community-based rehabilitation.

Comparative studies suggest that countries with well-developed foster care systems, such as
the United States and the United Kingdom, have achieved better outcomes in terms of child
welfare and reintegration.2 These systems prioritise family-based care over institutionalisation,
aligning with the principles of the UNCRC.

However, despite the extensive body of literature, there remains a gap in doctrinal analysis
focusing specifically on the legal challenges in implementing child protection laws in India,
particularly in relation to orphaned and abandoned children. This study seeks to address this

gap by providing a comprehensive legal analysis of the issue.

1.3 SIGNIFICANCE OF THE STUDY

The study holds both academic and practical significance:
« It contributes to the understanding of child rights jurisprudence.
o Itidentifies gaps in the implementation of child protection laws.
o It provides policy-oriented recommendations for reform.

« It highlights the need for strengthening institutional mechanisms.

1.4 RESEARCH PROBLEM
Despite the existence of a comprehensive legal framework, orphaned and abandoned children
continue to face inadequate care, exploitation, and delays in rehabilitation, indicating a

significant gap between legal provisions and their implementation.

1.5 RESEARCH QUESTIONS
1. Whether the existing legal framework adequately protects orphaned and abandoned
children?
2. What are the major legal and institutional challenges in implementation?
3. How effective are adoption and rehabilitation mechanisms?

4. What reforms are necessary to improve the system?
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1.6 HYPOTHESIS
The study hypothesises that although the legal framework for protecting orphaned and
abandoned children is comprehensive, its effectiveness is limited due to procedural delays,

institutional weaknesses, and lack of coordination among authorities.

1.7 RESEARCH METHODOLOGY
This study adopts a doctrinal research methodology, focusing on the analysis of legal texts
and secondary sources.
e Primary sources:
o Juvenile Justice (Care and Protection of Children) Act, 2015
o Constitutional provisions
o International conventions
e Secondary sources:
o Books, journals, and articles
o Government reports
o NGO and institutional reports
The study involves critical analysis and interpretation of legal provisions, case laws, and

scholarly opinions to evaluate the effectiveness of the existing framework.

1.8 RESEARCH GAP

While considerable literature exists on child rights and adoption laws, there is limited doctrinal
research focusing on the practical legal challenges in handling orphaned and abandoned
children, particularly in the Indian context.

1.9 RESEARCH LIMITATIONS
e The study relies primarily on secondary data.
o Limited availability of updated empirical data.

Lack of direct field-based observations.

LEGAL FRAMNEWORK GOVERNING ORPHANED AND ABANDOMNED
CHILDREN
The legal protection of orphaned and abandoned children has evolved significantly over time,

influenced by changing social attitudes, international human rights norms, and developments
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in welfare jurisprudencel. Historically, children without parental care were treated as objects
of charity rather than as holders of enforceable rights. However, modern legal systems
recognise such children as rights-bearing individuals entitled to protection, care, and
development.

This chapter examines the historical evolution of child protection laws, the development of
adoption and care mechanisms, and the theoretical foundations underlying the legal framework
governing orphaned and abandoned children. It further analyses the transition from institutional

care to family-based care models and the emergence of rights-based approaches.

3.2 EVOLUTION OF CHILD PROTECTION LAWS
3.2.1 Early Approaches: Charity and Welfare Model
In early societies, the care of orphaned and abandoned children was largely undertaken by
religious institutions and charitable organisations. The absence of formal legal frameworks
meant that such children were dependent on philanthropy and informal support systems.!
During the colonial period in India, limited legal provisions existed for the care of destitute
children, primarily focusing on custodial care rather than rehabilitation. Institutions such
as orphanages were established, but they often lacked proper regulation and oversight.
The welfare approach viewed children as passive recipients of care, with little emphasis on
their rights or participation in decision-making processes.
3.2.2 Post-Independence Developments in India
After independence, India gradually developed a legal framework for child protection,
reflecting constitutional commitments to social justice. The Constitution of India introduced
provisions aimed at safeguarding children’s welfare, particularly under Articles 15(3) and
39(f).2
Subsequent legislative developments included:

e Children Act, 1960

« Juvenile Justice Act, 1986

o Juvenile Justice (Care and Protection of Children) Act, 2000

o Juvenile Justice (Care and Protection of Children) Act, 2015

L UNICEF, Child Protection Report (2022).

Constitution of India, arts 15(3), 39(f).

UN Convention on the Rights of the Child 1989.

Juvenile Justice (Care and Protection of Children) Act, 2015.

Geraldine Van Bueren, The International Law on the Rights of the Child (1995).

agrwnE
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The evolution of these laws demonstrates a shift from institutional care to rehabilitation and
reintegration, aligning with international standards.
3.2.3 International Developments
The global recognition of child rights gained momentum with the adoption of the UN
Convention on the Rights of the Child (UNCRC), 1989, which marked a paradigm shift from
welfare to rights-based approaches.3
The Convention emphasised:

« Best interests of the child

e Right to family environment

e Protection from exploitation

« State responsibility for care and protection
The Hague Convention on Intercountry Adoption (1993) further strengthened safeguards

against illegal adoption and trafficking.

3.3 DEVELOPMENT OF ADOPTION LAWS IN INDIA
3.3.1 Traditional Adoption Practices
Adoption in India has deep cultural and religious roots, particularly under Hindu law, where it
was primarily undertaken for religious and lineage purposes.* The Hindu Adoption and
Maintenance Act, 1956 codified these practices.
However, these laws were limited in scope and did not provide a uniform framework applicable
to all communities.
3.3.2 Modern Legal Framework
The introduction of the Juvenile Justice Act provided a secular and uniform adoption
framework, allowing individuals irrespective of religion to adopt children.®
The modern adoption system focuses on:

o Welfare and best interests of the child

o Legal safeguards against exploitation

e Transparency and accountability

Despite these advancements, challenges such as delays and procedural complexities persist.

3.4 THEORETICAL FOUNDATIONS OF CHILD PROTECTION
3.4.1 Welfare Principle

The welfare principle is one of the earliest doctrines guiding child protection laws. It
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emphasises that the primary consideration in all decisions concerning children must be
their welfare.
While the welfare approach prioritises protection, it has been criticised for being paternalistic,
as it often excludes children from decision-making processes.
3.4.2 Best Interests of the Child Doctrine
The “best interests of the child” is a fundamental principle under international and domestic
law.” It requires that all actions affecting children must ensure their:

e Physical well-being

« Emotional development

« Social integration
This principle has been widely adopted in judicial decisions and statutory frameworks, forming
the cornerstone of child protection law.
3.4.3 Rights-Based Approach
The rights-based approach recognises children as independent rights holders, rather than
passive beneficiaries of welfare.®
Key features include:

e Recognition of civil, political, and social rights

o Emphasis on participation and dignity

e Accountability of the State
This approach aligns with international human rights standards and has influenced modern
child protection laws.
3.4.4 Parens Patriae Doctrine
The doctrine of parens patriae empowers the State to act as a guardian for children who lack
parental care.’
This principle forms the legal basis for:

o State intervention in child welfare

« Institutional care and rehabilitation

« Judicial oversight
While necessary, excessive reliance on this doctrine may lead to over-institutionalisation,

highlighting the need for balanced application.
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3.5 INSTITUTIONAL CARE VS FAMILY-BASED CARE
3.5.1 Institutional Care
Institutional care involves placing children in orphanages or child care institutions.
Historically, this has been the primary method of addressing the needs of orphaned children.
Advantages
o Immediate shelter and protection
e Access to basic facilities
Disadvantages
o Emotional deprivation
o Lack of individual attention
e Risk of abuse and neglect'®
Studies indicate that prolonged institutionalisation can negatively affect a child’s psychological

and social development.

3.5.2 Family-Based Care
Family-based care includes adoption, foster care, and kinship care. It is increasingly recognised
as a more effective approach.
Advantages

e Emotional stability

o Better social integration

o Holistic development
International frameworks prioritise family-based care over institutionalisation, considering it
to be in the best interests of the child.

3.6 EMERGING TRENDS IN CHILD PROTECTION
3.6.1 Shift Towards Deinstitutionalisation
There is a growing trend towards reducing reliance on institutional care and promoting family-

based alternatives.!
3.6.2 Emphasis on Child Participation

Modern legal frameworks recognise the importance of involving children in decisions affecting

their lives, particularly in matters of adoption and rehabilitation.
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3.6.3 Integration of Technology in Adoption Processes
Digital platforms, such as those used by CARA, have improved transparency and efficiency in
adoption procedures, although challenges remain.

3.7 CRITICAL ANALYSIS
The historical and theoretical evolution of child protection laws reveals a significant
transformation from charity-based approaches to rights-based frameworks. However,
several challenges persist:

o Inadequate implementation of family-based care systems

o Continued reliance on institutional care

o Lack of awareness and resources
The theoretical principles, while robust, require effective implementation to achieve their

intended objectives.

ROLE OF JUDICIARY IN PROTECTING ORPHANED AND ABANDONED
CHILDREN

The judiciary plays a pivotal role in safeguarding the rights of orphaned and abandoned
children by interpreting laws, ensuring their proper implementation, and addressing gaps in the
legal framework. 2While legislative enactments provide the structure for child protection, it is
through judicial intervention and interpretation that these laws are effectively enforced.
Indian courts, particularly the Supreme Court and High Courts, have consistently emphasised
the welfare and best interests of the child, expanding the scope of child rights through
progressive judicial decisions. Internationally, courts and tribunals have also contributed to
shaping principles governing adoption, child protection, and rehabilitation.
This chapter examines the role of judiciary through landmark international and Indian case
laws, followed by an analysis of key judicial principles such as natural justice, best interests of
the child, and the right to dignity.

2 UN Convention on the Rights of the Child 1989.
Laxmi Kant Pandey v Union of India (1984) 2 SCC 244.
Gaurav Jain v Union of India (1997) 8 SCC 114.
Sheela Barse v Union of India (1986) 3 SCC 596.
UNCRC (n 1) art 3.

Constitution of India, art 21.

o~ E

Page | 12


http://www.ijlra.com/

www.ijlra.com
Volume 3 Issue 2 | April 2026 ISSN: 2582-6433

5.2 INTERNATIONAL JUDICIAL APPROACH
5.2.1 Role of Courts in Child Protection
At the international level, courts and quasi-judicial bodies have played a significant role in
interpreting child rights instruments such as the UN Convention on the Rights of the Child
(UNCRC). Judicial decisions have reinforced the obligation of States to prioritise the best
interests of the child in all actions concerning them.!
Courts in various jurisdictions have emphasised that children deprived of parental care must
receive special protection and assistance, as mandated under international law.
5.2.2 Principles Emerging from International Jurisprudence
International jurisprudence has developed key principles, including:

e Primacy of the best interests of the child

o Preference for family-based care over institutional care

o Protection against trafficking and exploitation

« Recognition of child participation in decision-making
These principles have influenced domestic courts, including those in India.

5.3 INDIAN JUDICIAL APPROACH
5.3.1 Laxmi Kant Pandey v Union of India (1984)
This landmark case laid down comprehensive guidelines for inter-country adoption in India.?
The Supreme Court recognised the vulnerability of orphaned children to trafficking and
exploitation and established safeguards to ensure that adoption is carried out in the best interests
of the child.
Key Contributions

o Regulation of inter-country adoption

e Role of recognised agencies in adoption

« Emphasis on transparency and accountability
This case marked a significant step in developing a structured legal framework for adoption in
India.
5.3.2 Gaurav Jain v Union of India (1997)
In this case, the Supreme Court addressed the issue of children of sex workers and their
rehabilitation.® The Court emphasised the need for separate homes and educational facilities

to ensure their proper development.
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Key Observations

« Right to dignity and development

« Need for rehabilitation and social integration

o State responsibility in protecting vulnerable children
The judgment reinforced the principle that all children, irrespective of their background, are
entitled to equal protection under the law.
5.3.3 Sheela Barse v Union of India (1986)
This case focused on the rights of children in custodial institutions. The Supreme Court
highlighted the need for humane treatment and proper facilities for children in institutional
care.*
Key Principles

« Protection against abuse and neglect

e Right to proper care and supervision

« Judicial monitoring of institutions
5.3.4 Bachpan Bachao Andolan v Union of India (2011)
The Supreme Court addressed issues relating to child trafficking and missing children.® It
directed authorities to take proactive measures to identify, rescue, and rehabilitate children.
Key Contributions

« Strengthening enforcement mechanisms

o Emphasis on coordination among agencies

e Recognition of child trafficking as a serious issue
5.3.5 Sampurna Behura v Union of India (2018)
This case dealt with the implementation of the Juvenile Justice Act, 2015. The Supreme Court
issued directions to ensure proper functioning of Child Welfare Committees and child care
institutions.®
Key Observations

« Need for effective implementation of laws

e Importance of monitoring mechanisms

e Accountability of authorities

5.4 JUDICIAL STANCE ON KEY PRINCIPLES
5.4.1 Best Interests of the Child

The judiciary has consistently held that the best interests of the child must be the paramount
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consideration in all decisions.” This principle guides:
e Adoption decisions
o Custody matters
« Institutional care and rehabilitation
5.4.2 Natural Justice
Courts have emphasised adherence to principles of natural justice, including:
« Right to be heard
o Fair and impartial decision-making
These principles ensure that decisions affecting children are made transparently and fairly.
5.4.3 Right to Dignity and Development
The judiciary has interpreted Article 21 of the Constitution to include the right to live with
dignity, which extends to children.®
This includes:
e Access to education
« Protection from exploitation
o Opportunities for holistic development
5.4.4 Protection from Exploitation
Courts have taken a strict stance against child trafficking, labour, and abuse, recognising these
as violations of fundamental rights.

5.5 ROLE OF JUDICIARY IN POLICY FORMULATION
The judiciary has not only interpreted laws but also played an active role in policy formulation
and implementation. Through Public Interest Litigations (PILs), courts have:
o Issued guidelines for adoption and child care
o Directed governments to implement welfare schemes
e Monitored functioning of institutions
This proactive role has significantly contributed to strengthening child protection mechanisms.

5.6 CHALLENGES IN JUDICIAL INTERVENTION

Despite its active role, judicial intervention faces certain limitations:
« Delays in adjudication
o Limited enforcement capacity

o Dependence on executive agencies for implementation
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These challenges highlight the need for better coordination between judiciary and executive
authorities.

5.7 CRITICAL ANALYSIS
The judiciary has played a transformative role in advancing child rights in India. Key
contributions include:

o Development of adoption guidelines

o Expansion of fundamental rights

o Strengthening accountability mechanisms
However, the effectiveness of judicial decisions depends on their implementation. The lack of
enforcement mechanisms often limits the impact of judicial interventions.
The judiciary serves as a vital safeguard for the rights of orphaned and abandoned children,
ensuring that legal provisions are interpreted and implemented in a manner that prioritises their
welfare.
Through landmark judgments, courts have established key principles such as best interests of
the child, right to dignity, and protection from exploitation, which form the foundation of
child protection law.
However, for these principles to be fully realised, there must be effective coordination between
the judiciary, executive, and other stakeholders. Strengthening this coordination is essential to

ensure that the rights of vulnerable children are adequately protected.

CONCLUSION AND SUGGESTIONS
The issue of orphaned and abandoned children represents one of the most pressing challenges
within the domain of child rights and welfare.® Despite the existence of comprehensive legal
frameworks at both international and domestic levels, the effective protection and rehabilitation
of such children remain a complex task. The intersection of legal, institutional, and socio-
economic factors significantly influences the functioning of child protection systems. This
chapter consolidates the findings of the study, analyses the shortcomings in the existing
framework, and proposes practical recommendations aimed at strengthening the legal and

institutional mechanisms for safeguarding orphaned and abandoned children.

1. 3 UN Convention on the Rights of the Child 1989.
2. Juvenile Justice (Care and Protection of Children) Act, 2015.
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7.2 FINDINGS OF THE STUDY

The study reveals that although a robust legal framework exists for the protection of orphaned
and abandoned children, its effectiveness is undermined by several structural and operational
deficiencies. International instruments such as the UN Convention on the Rights of the Child,
along with domestic legislation like the Juvenile Justice (Care and Protection of Children) Act,
2015, provide a comprehensive basis for ensuring child welfare. However, the implementation
of these laws remains inconsistent and inadequate.

One of the primary findings is that there exists a significant gap between law and practice.
While legal provisions clearly mandate the protection, care, and rehabilitation of children,
institutional inefficiencies and administrative delays hinder their effective execution. The
reliance on institutional care, despite the global shift towards family-based care, reflects a
systemic limitation in adapting to evolving child welfare standards.

Another critical finding is the lack of coordination among various authorities involved in child
protection. Agencies such as Child Welfare Committees, adoption authorities, and state
departments often function in isolation, leading to duplication of efforts and delays in decision-
making. This fragmentation weakens the overall effectiveness of the system and adversely
affects the welfare of children.

The study also identifies procedural delays, particularly in adoption processes, as a major
concern. Lengthy verification procedures, bureaucratic hurdles, and judicial delays result in
children remaining in institutional care for extended periods, thereby affecting their emotional
and psychological development. Additionally, the lack of awareness among stakeholders,
including prospective adoptive parents, further limits the utilisation of available legal

mechanisms.

7.3 SUGGESTIONS AND RECOMMENDATIONS

In light of the findings, it is essential to undertake comprehensive reforms aimed at addressing
the identified challenges. One of the foremost recommendations is the need to strengthen the
institutional framework governing child protection. This includes ensuring the independence
and efficiency of bodies such as Child Welfare Committees and adoption authorities, as well
as improving coordination among various stakeholders. Establishing clear lines of
accountability and enhancing monitoring mechanisms will contribute to more effective
implementation of laws.

Another important recommendation is the promotion of family-based care systems, particularly
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foster care and adoption. The success of such systems in jurisdictions like the United States
and the United Kingdom demonstrates their effectiveness in ensuring the holistic development
of children. India must therefore invest in developing robust foster care programmes, supported
by adequate financial assistance, training, and awareness initiatives.

Simplification of adoption procedures is also crucial. While safeguards are necessary to prevent
misuse, excessive procedural complexity must be reduced to facilitate timely placement of
children in permanent homes. The use of technology and digital platforms can play a significant
role in streamlining processes and enhancing transparency.

The study further recommends the implementation of comprehensive awareness programmes
aimed at educating the public about adoption and child protection laws. Such initiatives will
help reduce social stigma and encourage greater participation in adoption and foster care
systems.

Strengthening monitoring and regulatory mechanisms is equally important. Regular
inspections of child care institutions, strict enforcement of standards, and accountability for
violations are necessary to ensure the safety and well-being of children. Additionally, measures
must be taken to prevent trafficking and illegal adoption practices through stricter enforcement
of laws and coordination with law enforcement agencies.

Finally, there is a need to address the socio-economic factors contributing to child
abandonment. Poverty alleviation, access to education, and social welfare programmes can
play a significant role in preventing abandonment and ensuring that children remain within

their families wherever possible.

7.4 CONCLUSION

The protection of orphaned and abandoned children is not merely a legal obligation but a moral
and societal responsibility. The study demonstrates that while significant progress has been
made in developing legal frameworks, their effectiveness depends largely on proper
implementation and institutional support. The challenges identified in this research highlight
the need for a holistic approach that integrates legal reform, institutional strengthening, and
social awareness.

A balanced approach must be adopted to ensure that the autonomy of child protection
institutions is preserved while maintaining effective legal oversight. The ultimate objective of
the legal framework should be to ensure the best interests of the child, promoting their dignity,

development, and integration into society.
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In conclusion, achieving the goal of effective child protection requires sustained commitment
from all stakeholders, including the State, judiciary, civil society, and the community at large.
By addressing the identified challenges and implementing the recommended reforms, it is
possible to create a system that truly safeguards the rights and welfare of orphaned and

abandoned children, thereby upholding the principles of justice and humanity.
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