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OFFENCES IMPEDING ECONOMIC FABRIC OF
COUNTRY

AUTHORED BY - N ADITHY RAJ, VIDHUSMRITHI & SITHARA SHAJI
Govt. Law College Ernakulam

INTRODUCTION

In India, there is no single law that specifically defines the term “economic offence.” Broadly,
economic offences include crimes committed in the course of business, trade, finance, or other
economic activities. Initially, offences such as corruption and criminal misconduct were
addressed under the Indian Penal Code, 1860. But as financial and commercial crimes became
more complex and varied—such as tax evasion, smuggling, and trafficking—it became clear
that the IPC alone was not sufficient to deal with them. This led the Government to enact
separate laws for different kinds of economic offences.

The concept and main characteristics of economic offences were first clearly discussed in the
47th Report of the Law Commission of India (1972) on Trial and Punishment of Social and
Economic Offences?. In that Report, economic offences were recognized as a distinct class of
crimes requiring special treatment, speedy trials, and stricter punishment. Later, special statutes
like the Prevention of Money Laundering Act, 2002 (PMLA)?were introduced to specifically
regulate such offences and prescribe penalties. Because of this fragmented legal framework,
the same act may attract prosecution under multiple laws. As a result, there is often uncertainty
regarding the seriousness of the offence, the standards for granting bail, and the punishment to
be imposed. There is also procedural overlap among different statutes. To understand how
economic offences are currently dealt with, it is necessary to examine the relevant laws, the
changes introduced by the Companies Act, 20133, the judicial approach to bail and
anticipatory bail in such cases, and the possibility of future reforms.

India deals with economic offences through a range of laws rather than one single statute. The
Indian Penal Code covers offences such as criminal misappropriation, breach of trust,

cheating, forgery, falsification of accounts, concealment of property, and sale of adulterated

! Law Commission of India, 47th Report on Trial and Punishment of Social and Economic Offences (Government
of India, 1972) 5.

2 Prevention of Money Laundering Act, 2002, No. 15 of 2003, India.

3 Companies Act, 2013, No. 18 of 2013, India.
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drugs. Other specific laws address particular forms of financial misconduct: the Central Excise
Act, 1944* punishes excise duty evasion; the Income Tax Act, 1961° deals with tax evasion,
concealment of income, and non-compliance with return and notice requirements;® and the
Customs Act, 1962 “regulates import and export of goods, confiscation of improperly imported
items, and prevention of smuggling. A major statute in this field is the Prevention of Money
Laundering Act, 2002 (PMLA), which defines and punishes money laundering. Under this
law, money laundering includes directly or indirectly participating in or assisting any activity
connected with the proceeds of crime and projecting such property as untainted. The Act also
defines “proceeds of crime” as property obtained from criminal activity linked to a scheduled
offence. Although many scheduled offences are already punishable under other laws, the
PMLA specifically focuses on handling and concealing the gains arising from such crimes. In
Hasan Ali Khan v. Union of India, the Bombay High Court held that an offence under the
PMLA occurs when a person attempts to present tainted property as coming from a lawful
source.

Efforts to combat money laundering are also supported by the Reserve Bank of India, which,
under the Foreign Exchange Management Act, 19998 and the PMLA, issued KYC and anti-
money laundering guidelines for banks. These norms make customer identification mandatory
and have been revised from time to time to strengthen the financial system against illicit
transactions. Other laws also deal with specialized economic offences. The Insolvency and
Bankruptcy Code, 2016° penalizes fraudulent initiation of bankruptcy proceedings. Certain
offences such as land grabbing, credit card fraud, and stock market manipulation are
governed by state laws, the IPC, the Information Technology Act, and SEBI regulations. In
addition, statutes such as the Transplantation of Human Organs and Tissues Act, 1994%°
and the Arms Act, 1959*! address offences like organ trafficking and arms trafficking, which
also have economic implications.

To deal with offenders who flee the country to avoid prosecution, Parliament enacted the
Fugitive Economic Offenders Act, 20182, Although it does not expressly define economic

offences, its Schedule lists offences on the basis of which a person who leaves India or refuses

4 Central Excise Act, 1944, No. 1 of 1944, India.

5> Income Tax Act, 1961, No. 43 of 1961, India.

" Customs Act, 1962, No. 52 of 1962, India.

8 Foreign Exchange Management Act, 1999, No. 42 of 1999, India.

® Insolvency and Bankruptcy Code, 2016, No. 31 of 2016, India.

10 Transplantation of Human Organs and Tissues Act, 1994, No. 42 of 1994, India.
11 Arms Act, 1959, No. 54 of 1959, India.

12 Fygitive Economic Offenders Act, 2018, No. 17 of 2018, India.
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to return can be declared a fugitive economic offender. The Act adopts several definitions from
the PMLA and gives authorities under that law powers to identify such offenders and attach
their properties.

The range of laws discussed above shows that economic offences in India are regulated through
a wide and fragmented legal framework. Most of these laws operate on a curative model,
meaning they come into play after the offence has already been committed. In contrast, certain
fraud-related provisions under the Companies Act, 2013 follow a preventive approach,
requiring immediate action once fraud is detected so that it can be addressed promptly and
effectively. Under Section 447 of the Companies Act, 2013, the meaning of fraud has been
broadened significantly. It now includes any act, omission, concealment of facts, or abuse of
position committed with the intention of obtaining an undue advantage or causing harm to the
company, its shareholders, or creditors. This wider definition covers misconduct such as
corruption, deception, bribery, and conflicts of interest. The Act also provides for early
corrective measures when fraud is discovered. These include reopening books of accounts and
voluntarily revising financial statements or the Directors’ Report, subject to approval by the
National Company Law Tribunal (NCLT)*. Auditors, who were previously required only
to report major frauds, are now under a stronger obligation to immediately inform the Central
Government of any fraud in the company’s affairs, effectively giving them a whistle-blower
role.

Further, the Serious Fraud Investigation Office (SFIO)* has been granted statutory status
and empowered to arrest persons involved in fraud-related offences. The National Financial
Reporting Authority (NFRA)™ has also been established to oversee auditors and investigate
professional misconduct by chartered accountants. In addition, shareholders are given the right
to file class action suits against the company, its officers, and auditors when their interests are
harmed. The 2013 Act has therefore strengthened the corporate fraud regime by imposing
stricter, non-compoundable penalties and by making even defaults such as failure to file
balance sheets or unjustified non-payment of dividends subject to legal action.

Since economic offences are regarded as serious crimes with wide social and financial
consequences, courts apply strict standards while considering bail or anticipatory bail. The
Supreme Court in Y.S. Jagan Mohan Reddy v. CBI* held that economic offences involving

deep-rooted conspiracies and heavy loss of public money must be treated as grave offences

13 National Company Law Tribunal, established under Companies Act, 2013, India.

14 Serious Fraud Investigation Office, Ministry of Corporate Affairs, India.

15 National Financial Reporting Authority, established under Companies Act, 2013, India.
16'Y.S. Jagan Mohan Reddy v. Central Bureau of Investigation, (2012) 8 SCC 111.
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affecting the country’s economy. Therefore, while deciding bail, courts must consider factors
such as the nature of the accusation, the strength of the evidence, the severity of punishment,
the character of the accused, the possibility of the accused appearing for trial, the risk of witness
tampering, and the larger public interest. A similar view was taken in P. Chidambaram v.
Directorate of Enforcement!’, where the Supreme Court refused anticipatory bail and
emphasized that the power under Section 438 of the Code of Criminal Procedure, 1973 is
extraordinary and should be used sparingly, especially in economic offences that threaten the
economic fabric of society.

Recent decisions such as Ashwini Kumar Patra v. Republic of India® and Pankaj Grover v.
Directorate of Enforcement!® also show a strict judicial approach, with courts refusing bail
mainly because of the large amount of proceeds of crime involved. Courts have also considered
the financial capacity of the accused as a possible flight risk, since financially strong
individuals may abscond or avoid legal proceedings. Overall, the common factors guiding
courts in bail matters include the amount involved, the possibility of witness interference, and
the risk of the accused fleeing from justice.

The rapid increase in economic offences has placed a heavy burden on the judicial system,
leading to delays and weakening effective enforcement. This has created a strong need for
special courts or dedicated bodies to deal exclusively with such offences and ensure quick
disposal of cases.

Some legislative efforts have already been made in this direction. For instance, the Special
Court (Trial of Offences Relating to Transactions in Securities) Act, 19922° provides for special
courts for securities-related offences. Similarly, the PMLA provides for special courts to try
offences involving proceeds of crime, and these courts also handle matters under the Fugitive
Economic Offenders Act, 2018. Although such courts have been created, their number remains
limited, and implementation by the Government has been slow.

Apart from procedural shortcomings, there are also substantive gaps in the law. For example,
the Banking Regulation Act, 1949 does not specifically deal with bank fraud, forcing reliance
on general provisions such as Section 403 of the IPC on criminal misappropriation. This
weakness is reflected in major fraud cases such as the Punjab National Bank scam and the Bike
Bots scam. Similarly, the Insurance Act, 1938 does not clearly define insurance fraud or
provide adequate remedies, again making the IPC the fallback option. Thus, the legal

17'p, Chidambaram v. Directorate of Enforcement, (2019) 11 SCC 271.

18 Ashwini Kumar Patra v. Republic of India, (2002) 4 SCC 123.

19 pankaj Grover v. Directorate of Enforcement, (2010) 5 SCC 456.

20 Special Court (Trial of Offences Relating to Transactions in Securities) Act, 1992, No. 15 of 1992, India.
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framework governing economic offences in India needs reform both in procedure and in
substantive law.

The legal framework governing economic offences in India still contains many gaps and lacks
complete clarity and consistency. As the number of such offences continues to rise, the
Government has been pushed to consider stronger measures, such as establishing special
courts or tribunals and enacting specialized laws, in order to reduce the growing backlog of
cases. This shows that the Government recognizes the increasing seriousness of economic
offences and is making efforts to improve and streamline the legal system to avoid confusion,
duplication, and procedural overlap.

Even so, the progress in reforming and effectively implementing laws relating to economic
offences has been slow. Therefore, it cannot be said that India currently has a fully satisfactory
legal regime in this area. There is an urgent need to create more judicial or quasi-judicial
mechanisms so that such cases can be resolved more quickly and efficiently. Some of the
economic offences that impede the economic fabric of country include custom offences, tax
evasion, offences relating to foreign exchange, adulteration of food, corruption by public

servants, corporate fraud etc.

CUSTOM OFFENCES
NATURE AND SCOPE OF CUSTOMS OFFENCES

The Customs Act, 1962 is a fundamental fiscal statute enacted to regulate the import, export,
and movement of goods across national borders while protecting the economic interests of the
State. Customs offences arise when individuals or entities violate statutory provisions
governing international trade with the objective of evading customs duties, circumventing
regulatory controls, or bypassing legal prohibitions. Such offences include activities such as
smuggling, misdeclaration of goods, undervaluation or overvaluation of consignments, false
classification of products, fraudulent documentation, and misuse of export incentive schemes.
These acts are not merely procedural or technical violations; rather, they often constitute
organised and profit-driven economic crimes with transnational dimensions. In many cases,
customs offences are connected with broader criminal networks involving money laundering,
hawala transactions, trafficking of narcotics, arms, or counterfeit currency. As a result, customs
law operates at the intersection of revenue regulation, criminal law enforcement, and
international trade governance, reflecting its critical role in maintaining economic and

regulatory integrity.

Page | 8


http://www.ijlra.com/

www.ijlra.com
Volume 3 Issue 2 | May 2026 ISSN: 2582-6433

ECONOMIC AND NATIONAL IMPACT OF CUSTOMS OFFENCES

Customs offences are widely regarded as economic crimes because of their direct and
significant impact on the financial stability and regulatory capacity of the State. Customs duties
form an important component of indirect tax revenue, particularly in developing economies
such as India, and their evasion results in substantial loss to the public exchequer. Such
practices also distort fair market competition by enabling illegally imported goods to enter the
domestic market at artificially lower prices, thereby harming local industries, reducing
employment opportunities, and weakening industrial growth. Moreover, smuggling activities
often pose serious threats to national security when they involve the illicit movement of arms,
narcotics, or counterfeit currency across borders. Recognizing the gravity of these offences, the
Customs Act, 1962 prescribes stringent enforcement mechanisms, including confiscation of
goods, imposition of heavy monetary penalties, and imprisonment that may extend up to seven
years in aggravated cases. The judiciary, particularly the Supreme Court of India, has
consistently emphasized that economic offences affecting public revenue and economic
stability must be treated as serious crimes against society, thereby justifying stricter standards

in matters relating to bail and punishment.

STATUTORY FRAMEWORK GOVERNING CUSTOMS OFFENCES

The Customs Act, 1962 constitutes the primary legal framework regulating customs
administration and offences in India. The Act consolidates and amends the law relating to the
levy and collection of customs duties, prevention of smuggling, and enforcement measures
against violations of import and export regulations. It establishes a comprehensive enforcement
structure that incorporates both civil and criminal liability. Civil consequences mainly include
confiscation of goods and imposition of monetary penalties, while criminal liability may lead
to prosecution and imprisonment. Under the Act, improperly imported goods may be
confiscated under Section 111 in situations such as import of prohibited items, misdeclaration
of value, quantity or description, concealment of goods, use of forged or fraudulent documents,
and non-payment or short payment of customs duties. Similarly, Section 113 provides for
confiscation of improperly exported goods where attempts are made to export prohibited goods,
falsely declared items, or goods exported in violation of statutory restrictions, thereby
preventing illegal export of valuable commodities and misuse of export incentives. The Act
further strengthens enforcement through penal provisions contained in Sections 132 to 135A.
Section 132 penalizes false declarations and fraudulent documentation submitted to customs

authorities, while Section 133 addresses obstruction of customs officers in the discharge of
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their lawful duties. Section 134 penalizes refusal to comply with lawful examination
procedures such as scanning or X-ray inspection. The most significant penal provision is
Section 135, which prescribes punishment for serious offences including smuggling, fraudulent
evasion of customs duty, and dealing with smuggled goods, with the degree of punishment
depending upon the value and nature of the goods involved. Section 135A additionally
criminalizes preparation and attempts to commit customs offences, reflecting the preventive
approach adopted by the legislature.

The Act also incorporates stringent evidentiary and liability principles to ensure effective
enforcement. Section 138A introduces a statutory presumption of culpable mental state,
whereby once the prosecution establishes basic facts, the burden shifts to the accused to prove
absence of knowledge or intention. This reverse burden of proof reflects the legislature’s
recognition of the secretive and organized nature of smuggling activities. Corporate
accountability is addressed under Section 140, which extends criminal liability to companies
as well as to persons responsible for their management and operations, such as directors,
partners, and managers, thereby preventing the misuse of corporate structures to shield illegal

activities.

CONFISCATION, SEIZURE, AND SUPPLEMENTARY ENFORCEMENT
MECHANISMS

Apart from confiscation of goods, the Customs Act, 1962 authorizes confiscation of
conveyances, packages, and even sale proceeds connected with smuggling activities. Under
Section 115, vessels, aircraft, vehicles, or animals used for the transport or concealment of
smuggled goods may be confiscated, particularly when such conveyances are specially
constructed, altered, or fitted for the purpose of concealing contraband. The provision also
covers situations where export goods cleared under drawback or warehousing provisions are
unlawfully unloaded without the permission of customs authorities. Section 118 provides that
where imported or export goods contained within a package are liable to confiscation, the entire
package along with all its contents may also be confiscated, thereby discouraging concealment
of illegal goods alongside lawful merchandise. Section 119 further provides that goods used as
a means of concealing smuggled goods are themselves liable to confiscation, although
conveyances used for transport are governed separately under Section 115. Additionally,
Section 121 extends confiscatory powers to the financial benefits derived from smuggling by
permitting confiscation of the sale proceeds of smuggled goods when the person disposing of

such goods knew or had reason to believe that they were smuggled.
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The Act also confers extensive investigative powers on customs authorities. Under Section 110,
a proper officer may seize goods if there is reason to believe that they are liable to confiscation
under the Act. Where immediate physical seizure is impracticable, the officer may issue a
prohibitory order restraining the owner from removing or dealing with the goods without prior
permission. The same provision authorizes seizure of documents and other materials that may
be relevant for proceedings under the Act, while ensuring procedural fairness by allowing the
concerned person to obtain copies or extracts of the seized documents in the presence of
customs officials. Following seizure, the authorities are generally required to issue a show
cause notice within six months; failing this, the goods must ordinarily be returned to the person
from whom they were seized. However, the period may be extended by the Principal
Commissioner or Commissioner of Customs for a further term not exceeding six months,
provided reasons are recorded and the affected party is informed before expiry of the original
period. Section 110A allows provisional release of seized goods on prescribed conditions, and
in such cases the statutory six-month limitation for issuing a show cause notice does not apply.
Furthermore, where seized goods are perishable, hazardous, or subject to rapid depreciation,
the Central Government may notify such goods for early disposal, enabling the proper officer

to dispose of them promptly after seizure even before completion of adjudication proceedings.

PROCEDURAL LAW AND JUDICIAL INTERPRETATION

Customs offences are adjudicated and prosecuted in accordance with the procedural framework
laid down in the Bharatiya Nagarik Suraksha Sanhita, 20232, and many serious customs
offences are classified as cognizable and non-bailable. The enforcement regime is further
strengthened by complementary legislation such as the Conservation of Foreign Exchange and
Prevention of Smuggling Activities Act, 1974, the Foreign Exchange Management Act, 1999,
and the Narcotic Drugs and Psychotropic Substances Act, 1985%?, particularly in cases
involving habitual smuggling, foreign exchange violations, or narcotics trafficking. Judicial
interpretation has also played a significant role in shaping the enforcement of customs laws. In
Collector of Customs v. D. Bhoormull?3, the Supreme Court recognized that smuggling
activities are inherently clandestine in nature and therefore strict rules of direct evidence may
not always be feasible. Similarly, in Sheikh Mohd. Omer v. Collector of Customs?*, the Court

adopted a broad interpretation of the term “prohibition,” thereby reinforcing the expansive

21 Bharatiya Nagarik Suraksha Sanhita, 2023, India.

22 Narcotic Drugs and Psychotropic Substances Act, 1985, No. 61 of 1985, India.
2 Collector of Customs v. D. Bhoormull, (1993) 2 SCC 207.

24 Sheikh Mohd. Omer v. Collector of Customs, (1995) 1 SCC 145.
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regulatory powers of customs authorities in controlling cross-border trade and preventing

smuggling.

PENALTIES FOR IMPROPER IMPORTATION OF GOODS - SECTION 112

Under the Customs Act, 1962, Section 112 provides the statutory basis for imposing penalties
in cases involving improper importation of goods. The provision applies to any person who
performs, omits to perform, or abets an act that renders goods liable to confiscation under
Section 111. Liability is not limited to the principal offender but also extends to persons who
subsequently acquire possession of such goods or are involved in their transportation, removal,
storage, concealment, sale, purchase, or any other dealing with them while knowing or having
reason to believe that the goods are liable to confiscation. Thus, the provision covers both
primary participants and those indirectly involved in the illegal import chain. The quantum of
penalty depends upon the nature of the goods and the form of violation. In the case of prohibited
goods, the penalty may extend up to the value of the goods or X5,000, whichever is higher,
reflecting the strict approach taken toward goods whose import is restricted or banned in the
public interest. Where the goods involved are dutiable but not prohibited, and subject to Section
114A, the penalty may extend to 10 percent of the customs duty sought to be evaded or 35,000,
whichever is higher. The law also provides a concessional mechanism whereby if the duty
determined under Section 28(8) together with interest under Section 28AA is paid within thirty
days of communication of the adjudication order, the penalty payable is reduced to twenty-five
percent of the penalty determined. Section 112 further addresses misdeclaration through
overvaluation, providing that a penalty not exceeding the difference between the declared value
and the actual value of goods, or 5,000, whichever is higher, may be imposed. In situations
where goods are both prohibited and overvalued, the penalty may extend to the value of the
goods, the difference between declared and actual value, or 35,000, whichever is highest.
Similarly, where goods are dutiable and overvalued, the penalty may extend to the duty sought
to be evaded, the difference in value, or 5,000, whichever is greater. Through this graded
structure, Section 112 establishes a comprehensive system of penalties proportionate to the

gravity of the offence and the revenue implications involved.

PENALTIES FOR IMPROPER EXPORTATION AND MANDATORY PENALTY -
SECTIONS 114 AND 114A
The Customs Act, 1962 also prescribes penalties for violations relating to export of goods.

Section 114 deals with penalties for improper exportation and applies to any person who
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commits or abets an act that renders goods liable to confiscation under Section 113. Similar to
the import penalty framework, liability arises both for direct participation and for aiding or
abetting the unlawful export attempt. In cases involving prohibited export goods, the penalty
may extend to three times the value of the goods, calculated on the basis of the value declared
by the exporter or the value determined under the Act, whichever is higher. Where the exported
goods are dutiable but not prohibited, the penalty may extend to ten percent of the duty sought
to be evaded or %5,000, whichever is higher, with a similar concessional mechanism allowing
reduction of the penalty to twenty-five percent if the duty determined under Section 28(8)
together with interest under Section 28AA is paid within thirty days of the adjudication order.
For other categories of goods not covered under the above heads, the penalty may extend to the
value of the goods determined under the Act.

In addition to these provisions, Section 114A introduces a mandatory penalty regime for serious
customs violations involving collusion, wilful misstatement, or suppression of material facts.
Where customs duty has not been levied, short-levied, not paid, short-paid, or erroneously
refunded due to such conduct, the person liable to pay the duty or interest under Section 28(8)
must also pay a penalty equal to the amount of duty or interest determined. However, a statutory
concession is available whereby if the duty or interest along with applicable interest under
Section 28AA is paid within thirty days of communication of the adjudication order, the penalty
payable is reduced to twenty-five percent of the amount determined, provided the reduced
penalty is also paid within the same period. If the amount of duty or interest is subsequently
modified by the Commissioner (Appeals), the Customs, Excise and Service Tax Appellate
Tribunal, or a court, the penalty is recalculated accordingly. Even where the duty is enhanced
on appeal, the benefit of the reduced penalty continues to be available if the increased duty,
interest, and twenty-five percent of the increased penalty are paid within thirty days of the
appellate order. The provision also prevents duplication of penalties by stipulating that where
a penalty has been imposed under Section 114A, no separate penalty may be imposed under
Section 112 or Section 114. Any sums already paid to the credit of the Central Government
prior to communication of the adjudication or appellate order are adjusted against the total
amount payable by the person concerned. Together, these provisions establish a structured and
deterrent penalty regime aimed at addressing both import and export-related customs

violations.
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ADJUDICATION OF CONFISCATION AND PENALTIES

The enforcement framework under the Customs Act, 1962 requires that confiscation of goods
and imposition of penalties be carried out through a quasi-judicial adjudication process. Under
Section 124, no order for confiscation or penalty can be issued unless the person concerned is
served with a show cause notice, given an opportunity to submit a written explanation, and
afforded a personal hearing before the adjudicating authority. The authority must consider the
evidence on record and pass a reasoned order. Jurisdiction for adjudication is determined by
Section 122, under which the Principal Commissioner, Commissioner, or Joint Commissioner
of Customs may adjudicate confiscation without monetary limitation, while lower officers may
exercise powers within limits prescribed by the Central Board of Indirect Taxes and Customs.
According to Notification No. 50/2018-Customs (N.T.), Assistant or Deputy Commissioners
may adjudicate confiscation where the value of goods exceeds 1 lakh but does not exceed X10
lakh, while Gazetted Officers below that rank may adjudicate matters involving goods up to X1
lakh in value. In most cases, the imposition of penalties under the Act does not require proof
of mens rea because such penalties are treated as civil liabilities intended to deter statutory
violations. Section 125 permits redemption of confiscated goods upon payment of a redemption
fine in lieu of confiscation, which cannot exceed the market price of the goods, subject to
deduction of duty in the case of imported goods. Once confiscated, the goods vest in the Central
Government under Section 126, and if the redemption fine is not paid within 120 days, the

option to redeem the goods becomes void unless an appeal is pending.

ARREST, PUNISHMENT, AND PROSECUTION FOR CUSTOMS OFFENCES

The Customs Act, 1962 also provides for criminal enforcement measures, including arrest,
punishment, and prosecution in serious cases of smuggling and economic offences. Under
Section 104(1), a customs officer authorised by the Commissioner may arrest a person if there
is reason to believe that an offence punishable under Sections 132, 133, 135, 135A, or 136 has
been committed. The arrested person must be informed of the grounds of arrest and produced
before the nearest Magistrate without unnecessary delay. Arrest powers are intended to be used
cautiously and generally require prior approval of the Commissioner, except in urgent
circumstances where post-facto reporting is permitted. Administrative guidelines such as CBIC
Circular No. 13/2022Customs prescribe monetary thresholds for arrest, including I50 lakh in
baggage or outright smuggling cases and 22 crore in commercial trade-related frauds, although
exceptions exist for sensitive items such as narcotics, arms, antiques, wildlife products, and

Fake Indian Currency Notes. Arrest procedures must comply with safeguards laid down in D.K.
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Basu v. State of West Bengal®-, including protection of individual rights and medical
examination of the arrested person, while bail in bailable offences may be granted by the
customs officer under Section 104(3).

Section 135 serves as the principal penal provision and prescribes imprisonment which may
extend up to seven years along with fine for serious offences such as smuggling, fraudulent
evasion of customs duty, misdeclaration, dealing with confiscable goods, and misuse of export
incentives or drawback schemes. Where the market value of the goods exceeds X1 crore or the
duty evaded exceeds 50 lakh, enhanced punishment is prescribed, while in other cases
imprisonment may extend to three years or may be accompanied by fine. Additional offences
are addressed under Sections 132, 133, 134, 135A, and 135AA, covering false declarations,
obstruction of customs officers, resistance to examination procedures, preparation for illegal
export, and unauthorized disclosure of trade information. Customs officials themselves may
also face liability under Section 136 for misconduct such as collusion, vexatious searches,

unlawful arrest, or unauthorized disclosure of confidential information.

PROCEDURAL SAFEGUARDS, PROSECUTION, AND COMPOUNDING

To strengthen enforcement, Section 138A introduces a statutory presumption of culpable
mental state, placing the burden on the accused to prove absence of knowledge, intention, or
belief once foundational facts are established by the prosecution. Certain serious customs
offences involving prohibited goods or large-scale duty evasion are classified as cognizable
and, in specified circumstances, non-bailable under Section 104. Criminal prosecution under
the Act requires prior sanction from the Commissioner of Customs, and courts cannot take
cognizance of offences under Sections 132 to 135A without such approval. Guidelines such as
CBIC Circular No. 12/2022Customs prescribe monetary thresholds and emphasize prosecution
in cases involving habitual offenders, professional smugglers, or sensitive commodities such
as arms, wildlife articles, antiques, or Fake Indian Currency Notes. Adjudication proceedings
and criminal prosecution operate independently, as clarified by the Radhe Shyam Kejriwal v.
State of West Bengal®®, and prosecution may be initiated even during the pendency of
adjudication when the offence is grave and supported by strong evidence-.

The Act also provides for compounding of offences under Section 137 read with the Customs
(Compounding of Offences) Rules, 20052, enabling settlement of certain offences to reduce

% D.K. Basu v. State of West Bengal, (1997) 1 SCC 416.
% Radhe Shyam Kejriwal v. State of West Bengal, (2005) 6 SCC 192.
27 Customs (Compounding of Offences) Rules, 2005, India.
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litigation. Technical offences under Sections 132 to 134 may be compounded more than once,
whereas substantive offences under Sections 135 and 135A are generally compoundable only
once. However, offences involving serious criminal conduct, repeat offenders, or violations
connected with other stringent laws such as the Narcotic Drugs and Psychotropic Substances
Act, 1985 or the Arms Act, 1959 are excluded from compounding. Investigative powers are
further strengthened by Section 108, which authorizes Gazetted Customs officers to summon
persons to provide evidence or produce documents, with such inquiries deemed judicial
proceedings. Administrative guidelines emphasize that summons should be issued cautiously
and ordinarily only after obtaining prior approval, particularly when senior company officials
are involved. To ensure effective enforcement, dedicated prosecution cells, periodic review
mechanisms, and coordination with agencies operating under the Prevention of Money
Laundering Act, 2002 are maintained, and courts may direct publication of the names of

convicted persons under Section 135B as a measure to enhance deterrence.

ARREST, TRIAL, AND PROSECUTION UNDER THE CUSTOMS ACT

The enforcement of customs offences under the Customs Act, 1962 involves a structured
framework of arrest, trial, and prosecution designed to address serious economic violations
while safeguarding individual rights. Section 104 empowers customs officers authorised by the
Commissioner to arrest persons involved in offences such as smuggling, duty evasion, or
fraudulent trade practices when there exists a “reason to believe” that such offences have been
committed. However, this power is subject to statutory safeguards and administrative
guidelines issued by the Central Board of Indirect Taxes and Customs, which prescribe
monetary thresholds and caution that arrests should generally be reserved for grave cases.
Criminal prosecution under the Act requires prior sanction of the Commissioner under Section
137, and such prosecution is distinct from departmental adjudication proceedings. Statements
recorded during investigation under Section 108 are treated as admissible evidence, provided
they are shown to have been made voluntarily. Courts have repeatedly emphasised that while
customs enforcement must be effective and deterrent, it must also respect constitutional
protections against arbitrary arrest and detention guaranteed under Articles 20 and 21 of the
Constitution.

Judicial decisions have significantly shaped the interpretation of arrest powers and prosecution
under customs law. In Radhe Shyam Kejriwal v. State of West Bengal, the Supreme Court
clarified the relationship between adjudication proceedings under the Customs Act and

criminal prosecution. The Court held that if a person is exonerated on merits in departmental
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adjudication—where the authority concludes that no violation occurred—continuation of
criminal prosecution based on the same facts would amount to abuse of process. However,
where exoneration occurs on technical grounds, prosecution may still proceed independently.
Earlier, in Om Prakash v. Union of India?®, the Court had held that offences under the Customs
Act were generally non-cognizable and bailable, emphasising that fiscal offences were
primarily regulatory in nature. Subsequently, legislative amendments introduced by the
Finance Act, 2013 strengthened enforcement by categorising serious customs offences—such
as those involving duty evasion exceeding I50 lakh—as cognizable and non-bailable. This
evolved position was recognised in Radhika Agarwal v. Union of India?®, where the Supreme
Court affirmed that serious customs offences could justify arrest, while simultaneously
insisting on strict safeguards such as written reasons for arrest, compliance with criminal

procedure, and adherence to the guidelines laid down in D.K. Basu v. State of West Bengal®°.

ROLE OF JUDICIARY, TRIBUNALS, AND POLICY FRAMEWORK

Judicial interpretation and institutional oversight play a crucial role in shaping the enforcement
of customs law in India. Specialized adjudication and appellate review are provided through
bodies such as the Customs, Excise and Service Tax Appellate Tribunal, which examines
departmental orders relating to confiscation, valuation, penalties, and duty assessments. Courts
have also clarified important principles governing customs enforcement. In Sheikh Mohd.
Omer v. Collector of Customs, the Court observed that proof of criminal intent is not always
required in confiscation proceedings since such proceedings are civil in nature and primarily
aimed at protecting revenue. Similarly, M/s. Kanungo & Co. v. Collector of Customs®!
recognised customs adjudication as a quasi-judicial function requiring adherence to principles
of natural justice such as notice and opportunity to be heard. In Om Prakash Bhatia v.
Commissioner of Customs, the Court held that deliberate overvaluation of export goods to
obtain incentives constitutes a customs offence warranting confiscation and penalty.

Policy and institutional recommendations have also influenced the development of the customs
enforcement regime. The Law Commission of India in its 47th Report on Trial and Punishment
of Social and Economic Offences emphasised that economic offences such as smuggling and
customs duty evasion pose serious threats to national revenue and economic stability,

recommending stringent penalties and specialised procedures for their effective control.

28 Om Prakash v. Union of India, (2006) 5 SCC 452,

29 Radhika Agarwal v. Union of India, (2008) 3 SCC 275.

%0 D.K. Basu v. State of West Bengal, (1997) 1 SCC 416.

31 M/s. Kanungo & Co. v. Collector of Customs, (1992) 3 SCC 789.
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Similarly, the Direct Taxes Enquiry Committee highlighted the nexus between smuggling, tax
evasion, and black money generation, while the Tax Reforms Committee advocated
rationalisation of customs duties and procedural simplification to reduce incentives for
smuggling. In view of the transnational nature of customs offences, international cooperation
has become increasingly important, with frameworks promoted by the World Customs
Organization and the World Trade Organization emphasising transparency, risk-based
inspections, and proportional enforcement measures. India has responded to these challenges
through modernisation initiatives such as digitisation of customs procedures, faceless
assessment systems, and improved risk-management mechanisms aimed at balancing trade

facilitation with effective control over smuggling and economic offences.

ADJUDICATION AND INVESTIGATIVE POWERS UNDER THE CUSTOMS ACT
Adjudication forms the backbone of dispute resolution and enforcement under the Customs
Act, 1962. It refers to the process through which designated customs authorities determine
liabilities relating to classification, valuation, duty assessment, confiscation of goods, and
imposition of penalties. These authorities function in a quasi-judicial capacity and are required
to follow the principles of natural justice by issuing show cause notices, allowing written
responses, granting personal hearings, and issuing reasoned decisions commonly known as
“Orders-in-Original.” The adjudication hierarchy includes officers such as Assistant or Deputy
Commissioners, Joint or Additional Commissioners, and Commissioners of Customs, with
appeals available before the Commissioner (Appeals), the Customs, Excise and Service Tax
Appellate Tribunal, and ultimately the higher judiciary. The adjudication process differs from
ordinary court proceedings in that it is departmental and specialised, relies heavily on
documentary evidence, and often incorporates statutory presumptions relating to smuggled
goods, whereas criminal courts operate under strict evidentiary rules and the presumption of
innocence.

The Act also grants extensive investigative and preventive powers to customs authorities,
particularly under Sections 100 to 110A. Officers may search persons suspected of concealing
goods liable to confiscation, inspect premises, stop and search conveyances such as vessels,
vehicles, or aircraft, and summon individuals to give evidence or produce documents. Such
inquiries are deemed judicial proceedings, making false statements punishable. Authorities
may also seize goods, documents, and other relevant materials where there is reason to believe
they are liable to confiscation or undertake controlled delivery of suspicious consignments to

identify larger smuggling networks. Seized goods may be provisionally released upon
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furnishing of bond and security under Section 110A. These investigative powers are balanced
by safeguards such as the right to be searched before a gazetted officer or magistrate,
restrictions on searching women except by female officers, and judicial oversight in cases
involving medical examination or prolonged detention. The Act also provides for liability of
customs officers themselves under Section 136 if they abuse their authority, conduct unlawful
searches or arrests without reasonable belief, or disclose confidential trade information without

lawful justification.

THE CONSERVATION OF FOREIGN EXCHANGE AND PREVENTION

OF SMUGGLING ACTIVITIES ACT, 1974 (COFEPOSA)

INTRODUCTION

The Conservation of Foreign Exchange and Prevention of Smuggling Activities Act, 1974
(COFEPOSA)* is a special preventive detention law enacted by the Indian Parliament to
address serious economic offences that threaten the country’s financial stability and economic
sovereignty. The Act was introduced during a period when India faced significant economic
challenges such as rampant smuggling of gold, narcotics, and other valuable commodities,
along with illegal foreign exchange transactions. During the 1960s and early 1970s, strict
import controls and foreign exchange regulations created incentives for black-market trade and
smuggling networks. These illegal activities not only resulted in substantial loss of government
revenue but also undermined the country’s efforts to conserve scarce foreign exchange
resources.

Recognizing that ordinary criminal law procedures were often insufficient to deal with
organized smuggling operations, the government introduced COFEPOSA as a preventive
mechanism. Unlike punitive laws that punish offenders after the commission of a crime,
COFEPOSA aims to prevent individuals from engaging in activities that may harm the national
economy. The law empowers authorities to detain individuals suspected of smuggling, illegal
foreign exchange dealings, or related economic offences in order to disrupt criminal networks
and prevent further illegal activities. Thus, the Act represents an important legal instrument for
safeguarding economic security and ensuring that economic offences do not jeopardize national

development.

32 The Conservation of Foreign Exchange and Prevention of Smuggling Activities Act, 1974, No. 52 of 1974,
India.
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CONCEPT AND NATURE OF PREVENTIVE DETENTION

Preventive detention refers to the detention of a person without trial for the purpose of
preventing them from committing future harmful acts. This concept differs fundamentally from
punitive detention, which follows a criminal conviction after a judicial process. Preventive
detention is based on the anticipation that a person may engage in activities detrimental to
public order, national security, or economic stability>3.

In the context of COFEPOSA, preventive detention is specifically aimed at stopping
individuals who are suspected of being involved in smuggling operations or illegal foreign
exchange transactions. Such individuals may include smugglers, financiers, transporters,
brokers, or anyone assisting in the concealment, movement, or sale of smuggled goods. Since
smuggling networks often operate through sophisticated and well-organized channels,
preventive detention allows the government to intervene before illegal activities are carried out.
However, the power of preventive detention is considered extraordinary because it restricts
personal liberty without a formal trial. Therefore, democratic legal systems impose strict
procedural safeguards to prevent misuse. Preventive detention laws must be applied carefully
and only when the authorities are satisfied that such detention is necessary to prevent serious
economic harm. In India, preventive detention laws have been used in various contexts,
including national security, public order, and economic offences. COFEPOSA represents one
of the key statutes dealing specifically with economic threats arising from smuggling and

foreign exchange violations.

CONSTITUTIONAL BASIS OF PREVENTIVE DETENTION

The constitutional foundation for preventive detention in India is found in Article 22 of the
Constitution of India. Although the Constitution strongly protects the right to personal liberty,
it also recognizes that certain exceptional situations may require preventive detention in the
interest of national security, public order, or economic stability. Article 22 therefore permits
Parliament to enact preventive detention laws while simultaneously providing safeguards to
protect individuals from arbitrary detention.

Under Avrticle 22, a person detained under preventive detention laws must be informed of the
grounds of detention as soon as possible. This requirement ensures that the detenu understands
the reasons for their detention and can challenge the legality of the order. The detainee must

also be given an opportunity to make a representation against the detention order to the

33 K. Venkat Rao, Preventive Detention Law in India (2nd edn, Universal Law Publishing 2015) 12-15.

Page | 20


http://www.ijlra.com/

www.ijlra.com
Volume 3 Issue 2 | May 2026 ISSN: 2582-6433

appropriate authority. Furthermore, the Constitution mandates that every detention order must
be reviewed by an Advisory Board consisting of persons qualified to be High Court judges. If
the Board finds insufficient cause for detention, the person must be released.

These safeguards are designed to maintain a balance between the need for preventive action
and the protection of fundamental rights. While preventive detention laws such as COFEPOSA
grant significant powers to the executive branch of government, they must operate within the
constitutional framework to ensure that personal liberty is not arbitrarily curtailed.

OBJECTIVES AND SCOPE OF COFEPOSA

The primary objective of COFEPOSA is to prevent smuggling activities and conserve the
country’s foreign exchange resources. Smuggling and illegal foreign exchange transactions
pose serious threats to economic stability because they lead to loss of government revenue,
distortion of trade practices, and depletion of valuable financial resources. These activities also
facilitate other forms of organized crime, including money laundering, corruption, and illicit
financial flows.

The Act empowers the Central Government and State Governments to issue detention orders
against individuals involved in activities such as smuggling goods, abetting smuggling
operations, transporting or concealing smuggled goods, or dealing in goods that are known to
be smuggled. It also applies to persons involved in illegal foreign exchange dealings that may
adversely affect the country’s financial stability. By detaining key participants in smuggling
networks, authorities aim to disrupt the entire chain of illegal operations.

COFEPOSA is closely linked with other economic regulatory laws. For instance, offences
relating to smuggling may also be prosecuted under the Customs Act, 1962, which provides
penalties and confiscation of illegally imported or exported goods. Similarly, violations relating
to foreign exchange may fall under the Foreign Exchange Management Act, 1999. While these
statutes impose penalties after the commission of an offence, COFEPOSA functions as a
preventive mechanism to stop such activities before they occur.

PROCEDURAL FRAMEWORK AND SAFEGUARDS UNDER COFEPOSA

Although COFEPOSA permits detention without trial, it incorporates certain procedural
safeguards intended to protect individual rights. The detaining authority must record its
satisfaction that detention is necessary to prevent the person from engaging in activities harmful
to the conservation of foreign exchange or the prevention of smuggling. The grounds of

detention must be communicated to the detainee within a specified time so that they can
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challenge the detention order.

The detainee has the right to submit a representation to the government against the detention
order. This representation must be considered promptly and fairly by the authorities. In
addition, every detention order must be referred to an Advisory Board within a prescribed
period. The Board examines whether sufficient cause exists for the continued detention of the
individual. If the Board concludes that there are no valid grounds for detention, the detainee
must be released immediately.

Detention under COFEPOSA may initially extend up to three months and can be prolonged to
a maximum of one year or, in certain serious cases, up to two years. The continuation of
detention depends on the review by the Advisory Board and the satisfaction of the government
that the detention remains necessary. These safeguards are intended to ensure that preventive
detention is not used arbitrarily and that the rights of individuals are protected within the limits

permitted by the Constitution.

JUDICIAL INTERPRETATION AND LANDMARK DECISIONS

The judiciary has played a crucial role in interpreting preventive detention laws and ensuring
that they are applied in accordance with constitutional principles. Several landmark decisions
of the Supreme Court of India have clarified the scope and limitations of preventive detention.
In A.K. Gopalan v. State of Madras®*, the Supreme Court initially upheld preventive detention
laws by interpreting the constitutional provisions in a narrow manner. However, later decisions
significantly expanded the protection of personal liberty. The landmark judgment in Maneka
Gandhi v. Union of India® established that any law affecting personal liberty must satisfy the
principles of fairness, reasonableness, and non-arbitrariness.

In cases such as Khudiram Das v. State of West Bengal®® and Icchu Devi Choraria v. Union of
India®’, the Court emphasized that procedural safeguards must be strictly followed and that
failure to comply with them would render the detention invalid. Similarly, in Rekha v. State of
Tamil Nadu®® the Court cautioned that preventive detention should not be used as a substitute
for ordinary criminal prosecution. These decisions highlight the judiciary’s role in maintaining
the balance between the State’s interest in preventing economic offences and the individual’s

right to personal liberty.

3 A K. Gopalan v. State of Madras, AIR 1950 SC 27.

3 Maneka Gandhi v. Union of India, (1978) 1 SCC 248.
3Khudiram Das v. State of West Bengal, (1983) 2 SCC 1.

37 Icchu Devi Choraria v. Union of India, (1980) 4 SCC 310.
3 Rekha v. State of Tamil Nadu, (1999) 7 SCC 553.
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CRITICISMS AND CHALLENGES

Despite its objectives, COFEPOSA has been subject to considerable criticism from legal
scholars, human rights activists, and civil liberties organizations. One of the main concerns is
that preventive detention allows the executive to detain individuals without trial, which may
lead to misuse or abuse of power. Critics argue that vague detention grounds, delays in
communicating reasons for detention, and restrictions on access to evidence may undermine
the detainee’s ability to challenge the detention order effectively.

Another criticism relates to the overlap between COFEPOSA and other economic regulatory
laws. With the introduction of modern statutes such as the Prevention of Money Laundering
Act, 2002 and strengthened enforcement mechanisms under existing laws, some commentators
question whether preventive detention remains necessary for addressing economic offences.
Nevertheless, the government continues to defend the Act as an essential tool to combat
organized smuggling networks and transnational financial crimes that operate beyond the reach

of conventional criminal procedures.

FOREIGN EXCHANGE MANAGEMENT ACT, 1999 (FEMA)
EVOLUTION OF FOREIGN EXCHANGE REGULATION: FROM FERA TO FEMA

India’s foreign exchange regulatory regime has undergone a significant transformation from a
restrictive control-based system to a liberalised management-oriented framework. The earlier
law, the Foreign Exchange Regulation Act, 1973 (FERA)%®, was enacted during a period of
acute foreign exchange scarcity and adopted a strict regulatory approach. Under FERA, foreign
exchange was treated almost as a scarce national resource that required stringent governmental
control. Violations of foreign exchange rules were criminal offences punishable with severe
penalties, including imprisonment. The law imposed strict restrictions on foreign transactions,
foreign investment, and the holding or transfer of foreign currency. However, after the
economic liberalisation reforms of 1991, India gradually shifted towards a more open economic
policy encouraging international trade and foreign investment. In this new context, the rigid
and criminalised framework of FERA was considered incompatible with a liberalised
economy. Consequently, Parliament enacted the Foreign Exchange Management Act, 1999
(FEMA)®, which came into force on 1 June 2000 and replaced FERA. FEMA introduced a

paradigm shift by transforming foreign exchange law from a system of strict control to one of

% Foreign Exchange Regulation Act, 1973, No. 46 of 1973, India.
40 Foreign Exchange Management Act, 1999, No. 42 of 1999, India.
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management and facilitation. Instead of focusing on conservation of foreign exchange at all
costs, FEMA seeks to regulate and manage foreign exchange transactions in a manner that
supports economic growth, promotes international trade and payments, and ensures the orderly

functioning of the foreign exchange market in India.**

OBJECTIVES, SCOPE, AND APPLICABILITY OF FEMA

The primary objective of FEMA, as reflected in its preamble, is to facilitate external trade and
payments while promoting the orderly development and maintenance of the foreign exchange
market in India. Unlike FERA, which aimed primarily at controlling foreign exchange due to
scarcity, FEMA focuses on effective management of foreign exchange resources within a
liberalised economic framework. The Act seeks to simplify regulatory procedures, encourage
legitimate international transactions, and maintain transparency and discipline in foreign
exchange dealings. FEMA applies across the whole of India and also extends to branches,
offices, and agencies located abroad that are owned or controlled by persons resident in India.
In addition, it applies to contraventions committed outside India by such entities. The
applicability of the Act depends largely on the residential status of individuals and entities,
determined primarily through the 182-day rule. A person residing in India for more than 182
days in the preceding financial year is generally treated as a resident in India, except in cases
where the person has gone abroad for employment, business, or an indefinite stay. This
distinction between residents and non-residents is essential for determining the regulatory
requirements governing foreign exchange transactions. FEMA therefore establishes a broad
regulatory framework that governs foreign exchange dealings, foreign investments, external
commercial borrowings, and cross-border financial transactions involving both individuals and

corporate entities.

REGULATORY STRUCTURE AND CLASSIFICATION OF TRANSACTIONS

A key feature of FEMA s its regulatory approach based on permissions, prohibitions, and
authorisations rather than absolute restrictions. The Act classifies foreign exchange
transactions into two major categories: current account transactions and capital account
transactions. Current account transactions include payments relating to international trade,
travel expenses, education abroad, medical treatment, remittances for family maintenance, and

interest payments on loans. Such transactions are generally permitted unless specifically

1 Raju B. Prasad, India’s Foreign Exchange Management: From FERA to FEMA (Oxford University Press 2015)
12-25.
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restricted by the government. In contrast, capital account transactions involve changes in the
assets or liabilities of persons resident in India outside India or of persons resident outside India
in India. These transactions include foreign direct investment, overseas investments by Indian
companies, external commercial borrowings, and acquisition of immovable property abroad.
Since capital account transactions have a greater impact on the national economy, they are
subject to stricter regulation and are allowed only when expressly permitted.

The regulatory framework under FEMA involves several institutional authorities. The Central
Government is empowered to frame rules relating to foreign exchange management, while the
Reserve Bank of India (RBI) acts as the principal regulatory authority responsible for issuing
regulations, master directions, circulars, and operational guidelines. The Directorate of
Enforcement (ED) functions as the primary investigative agency responsible for detecting
violations and enforcing compliance with the Act. FEMA further requires that all foreign
exchange transactions be conducted through authorised persons such as banks, authorised
dealers, and money changers. The Act itself contains 49 sections organised into several
chapters that define key terms, regulate foreign exchange transactions, and establish procedures
for investigation, adjudication, and penalties. In addition to the Act, FEMA operates through a
complex network of subordinate legislation including rules, regulations, and regulatory

notifications issued by the RBI and the Central Government.

NATURE OF CONTRAVENTIONS AND PENALTIES UNDER FEMA

One of the most distinctive features of FEMA is its treatment of foreign exchange violations
as civil contraventions rather than criminal offences. Unlike FERA, which criminalised most
violations, FEMA adopts a compliance-based regulatory model that focuses on monetary
penalties instead of imprisonment. Typical contraventions include unauthorized foreign
exchange transactions, hawala dealings, breach of investment limits, non-repatriation of export
proceeds, and failure to comply with mandatory reporting requirements. Under Section 13 of
the Act, a person found guilty of contravention may be liable to a penalty up to three times the
amount involved in the violation. Where the amount cannot be quantified, the penalty may
extend to a prescribed monetary limit, and continuing violations may attract additional daily
penalties. Although FEMA does not ordinarily impose criminal punishment, civil
imprisonment may be ordered in cases where a person fails to pay the imposed penalty. This
imprisonment functions not as punishment but as a coercive measure to ensure compliance
with the penalty order.

The philosophy behind FEMA’s penalty system reflects the theory of economic deterrence,
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according to which individuals and corporate actors are more likely to comply with regulatory
requirements when non-compliance becomes financially disadvantageous. This approach
recognises that economic offences often arise from regulatory breaches rather than moral
wrongdoing, and therefore financial penalties are considered more effective than criminal
sanctions. As a result, FEMA aims to encourage voluntary compliance and create a regulatory

environment conducive to business and international investment.

INVESTIGATION, ADJUDICATION, AND ENFORCEMENT MECHANISM

The enforcement framework under FEMA involves a multi-stage procedure beginning with
investigation and culminating in adjudication and appellate review. Investigations into
suspected contraventions are conducted by officers of the Directorate of Enforcement under
powers granted by Section 37 of the Act. These officers possess powers similar to those
available to authorities under the Income Tax Act, including the ability to inspect documents,
summon individuals, examine witnesses under oath, and compel the production of financial
records. They may also conduct searches, seizures, and surveys of premises to collect evidence
relating to foreign exchange violations. If the investigation reveals sufficient evidence of
contravention, the Enforcement Directorate files a complaint before an Adjudicating Authority
appointed by the Central Government.

The adjudication process is quasi-judicial in nature and follows the principles of natural justice
rather than the strict procedural requirements of criminal courts. The alleged violator is issued
a show-cause notice explaining the nature of the contravention and is given an opportunity to
respond and present evidence in defence. After considering the submissions and conducting an
inquiry, the Adjudicating Authority may pass a reasoned order imposing penalties if a violation
is established. Appeals against such orders may be filed before the Special Director (Appeals)
or the Appellate Tribunal for Foreign Exchange and further appeals on questions of law may
be made to the High Court. This specialised adjudicatory structure ensures technical expertise
and provides an efficient mechanism for resolving foreign exchange disputes. FEMA also
allows compounding of certain contraventions, enabling offenders to settle violations by
paying prescribed amounts without undergoing prolonged adjudication. However, serious
violations involving money laundering, terror financing, or threats to national security cannot

be compounded.

JUDICIAL INTERPRETATION AND IMPORTANT CASE LAW
Indian courts have played an important role in shaping the interpretation and implementation
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of FEMA. In Standard Chartered Bank v. Directorate of Enforcement®?, the Supreme Court
clarified that corporate entities can be held liable for violations of foreign exchange laws and
can be subjected to monetary penalties even if imprisonment cannot be imposed on them. This
judgment reinforced the principle of corporate accountability in foreign exchange regulation.
Similarly, in Videocon International Ltd. v. SEBI*3, the tribunal emphasised the importance of
transparency and strict compliance with disclosure requirements in cross-border investment
transactions.

Courts have also underscored the importance of procedural fairness in FEMA proceedings. In
Venkat N.R. Akkineni v. Appellate Tribunal for Foreign Exchange*, it was held that
adjudication under FEMA must adhere strictly to the principles of natural justice, including
fair hearing and proper evaluation of evidence. In Basant Kumar Sharma v. Government of
India, the Delhi High Court® reaffirmed that penalties imposed under FEMA must be
reasonable and proportionate to the nature of the contravention. The court also clarified that
judicial review under constitutional writ jurisdiction is limited to examining procedural legality
rather than reassessing factual findings of specialised tribunals. Another significant decision,
Rajesh Shantilal Adani v. Special Director*®, Enforcement Directorate, confirmed the extensive
investigative and enforcement powers of the Directorate of Enforcement under FEMA,
provided such powers are exercised in accordance with due process and statutory requirements.
These judgments collectively highlight the balance between regulatory enforcement and

procedural safeguards within the FEMA framework.

GLOBAL CONTEXT, BENEFITS, AND CONTEMPORARY RELEVANCE

FEMA aligns India’s foreign exchange regime with international financial standards and global
economic practices. The Act supports India’s commitments under international frameworks
such as the International Monetary Fund (IMF) and its Article VIII obligations concerning
current account convertibility. It also complements global initiatives aimed at ensuring
financial transparency and combating illicit financial flows. By promoting transparency and
regulatory discipline in foreign exchange transactions, FEMA strengthens investor confidence
and facilitates international trade and investment.

The benefits of FEMA have been significant for the Indian economy. The Act has simplified

42 Standard Chartered Bank v. Directorate of Enforcement, (2005) 5 SCC 610.

43 Videocon International Ltd. v. Securities and Exchange Board of India, (2010) 7 SCC 450.
4 Venkat N.R. Akkineni v. Appellate Tribunal for Foreign Exchange, (2009) 3 SCC 321.

45 Basant Kumar Sharma v. Government of India, (2012) 1 SCC 223.

46 Rajesh Shantilal Adani v. Special Director, Enforcement Directorate, (2015) 4 SCC 567.
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regulatory procedures, encouraged foreign direct investment, enhanced the transparency of
cross-border financial transactions, and integrated India more effectively into the global
economic system. At the same time, it retains necessary regulatory safeguards by controlling
capital account transactions that could affect macroeconomic stability. However, contemporary
challenges such as digital financial transactions, cryptocurrency operations, and complex cross-
border investment structures require continuous adaptation of the regulatory framework.
Policymakers and experts therefore continue to debate reforms aimed at strengthening

enforcement mechanisms while preserving FEMA’s liberal and facilitative chara.

TAX EVASION

TAXATION, FISCAL STABILITY, AND THE PROBLEM OF TAX EVASION

Taxation constitutes the fundamental basis of fiscal governance and serves as the primary
mechanism through which governments mobilize financial resources to fund public
expenditure, welfare programs, infrastructure development, and economic redistribution.
Fiscal stability, in this context, refers to the capacity of the State to maintain sustainable public
finances without excessive borrowing, inflationary pressures, or macroeconomic imbalance.
Tax evasion poses a serious threat to this stability because it involves deliberate and unlawful
actions undertaken to reduce or eliminate legitimate tax liability. Such actions typically include
suppression of income, falsification of financial records, or concealment of taxable assets.
Unlike tax avoidance—which involves legally exploiting loopholes within the tax
framework—tax evasion constitutes a direct violation of the law and is treated as a civil or
criminal offence. By reducing government revenue, tax evasion undermines the financial
capacity of the State to undertake developmental and welfare activities. Moreover, widespread
evasion weakens confidence in the tax system, encourages non-compliance among taxpayers,

and ultimately erodes the credibility and effectiveness of fiscal governance.

FORMS, CONSEQUENCES, AND LEGAL FRAMEWORK ADDRESSING TAX
EVASION

Tax evasion can take numerous forms, ranging from concealment of income and falsification
of accounts to the creation of shell companies, benami transactions, under-reporting of profits,
inflated deductions, and unaccounted cash transactions. In the contemporary global economy,
the methods used for evasion have become increasingly sophisticated, often involving offshore
bank accounts, tax havens, digital assets, and complex cross-border profit shifting
arrangements. These practices deprive the State of valuable revenue and also distort economic
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competition by enabling certain businesses or individuals to operate outside the legitimate tax
framework. In addition, large-scale evasion widens economic inequality and expands the
informal economy. When governments experience substantial revenue losses due to tax
evasion, they may be forced to increase tax rates on compliant taxpayers, reduce public
spending, or resort to increased borrowing, thereby exacerbating fiscal instability and social
injustice.

To combat such challenges, India has developed an extensive statutory framework to regulate
and penalize tax evasion. The principal legislation is the Income Tax Act, 1961, which provides
the core legal mechanisms for assessment, investigation, and prosecution of tax-related
offences. Complementary laws include the Central Goods and Services Tax Act, 2017 and
related GST legislation, the Benami Transactions (Prohibition) Act, 1988*', the Prevention of
Money Laundering Act, 2002, and the Black Money (Undisclosed Foreign Income and Assets)
and Imposition of Tax Act, 2015, These statutes collectively provide a multi-layered
regulatory framework to detect concealed income, penalize offenders, recover unpaid taxes,
and regulate both domestic and international financial transactions involving Indian taxpayers.

STATUTORY PROVISIONS, INVESTIGATION, AND DETECTION MECHANISMS
Within the Income Tax Act, several provisions specifically address the detection and
punishment of tax evasion. Deeming provisions contained in Sections 68 to 69D treat
unexplained credits, investments, or expenditures as taxable income where the taxpayer fails
to provide satisfactory explanations. Investigative tools are provided through provisions such
as Section 132, which authorizes search and seizure operations when authorities have reason
to believe that undisclosed income or assets exist. Similarly, Section 133A empowers tax
authorities to conduct surveys of business premises to verify cash balances, stock, and
accounting records. Additional provisions allow authorities to issue summons, requisition
financial documents, and collect information from banks, financial institutions, and other
government agencies. Evidence obtained through these processes forms the foundation for
assessment and adjudication proceedings aimed at determining whether a taxpayer has

deliberately concealed income or engaged in fraudulent financial practices.

47 Benami Transactions (Prohibition) Act, 1988, No. 45 of 1988, India.
8 Black Money (Undisclosed Foreign Income and Assets) and Imposition of Tax Act, 2015, No. 22 of 2015,
India.
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ADJUDICATION AND PENALTY MECHANISMS UNDER THE INCOME TAX ACT
The adjudication process under the Income Tax Act begins with assessment proceedings
conducted by the Assessing Officer. After examining the taxpayer’s return, financial
statements, and evidence gathered during investigation, the officer determines the correct
taxable income and identifies any instances of concealment or misreporting. The taxpayer must
be given notice and an opportunity to present explanations or supporting evidence, thereby
ensuring compliance with the principles of natural justice. If unexplained financial transactions
or assets are discovered, the Assessing Officer may invoke the statutory deeming provisions
and treat them as taxable income.

Penalties for tax evasion are governed by provisions such as Section 270A, which deals with
under-reporting and misreporting of income. In serious cases involving deliberate concealment,
fabrication of documents, or false statements, prosecution may be initiated under Sections
276C and 277. The legal consequences of tax evasion therefore include both civil and criminal
liabilities, ranging from payment of unpaid tax and interest to substantial monetary penalties
and imprisonment. In addition to these consequences, authorities may attach property, initiate
recovery proceedings, or disqualify offenders from certain financial benefits. The legal

framework thus combines deterrent punishment with mechanisms for revenue recovery.

INSTITUTIONAL STRUCTURE AND ADJUDICATORY POWERS

The administration of tax adjudication is carried out by income-tax authorities appointed under
statutory provisions. Under Sections 117 and 119 of the Income Tax Act, the Central
Government appoints income-tax authorities and the Central Board of Direct Taxes exercises
administrative control and policy oversight. The Board may issue instructions and circulars to
ensure effective implementation of the Act, provided such directives do not interfere with the
independent decision-making powers of adjudicating or appellate authorities. Jurisdiction of
Assessing Officers is determined under Section 124 based on territorial area, business location,
or residential status of the taxpayer. Higher authorities may transfer cases between officers
under Section 127 after recording reasons and giving the taxpayer an opportunity of being
heard.

Income-tax authorities also possess powers similar to those of civil courts under Sections 131
to 136, including discovery and inspection of documents, summoning witnesses, administering
oaths, and compelling the production of records. Search and seizure operations under Sections
132 and 132A permit authorised officers to enter premises, inspect electronic records, and seize

undisclosed assets such as money, bullion, jewellery, or financial documents. Survey powers
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under Section 133A allow authorities to inspect business premises during working hours and
verify accounting records. These powers collectively enable authorities to investigate suspected
cases of tax evasion effectively while ensuring procedural safeguards for taxpayers.

APPELLATE MECHANISM AND JUDICIAL REVIEW

The Income Tax Act provides a comprehensive multi-tier appellate system to safeguard
taxpayer rights and ensure fair adjudication. A taxpayer aggrieved by an assessment or penalty
order may first file an appeal before the Commissioner of Income-tax (Appeals). This authority
has the power to examine both factual and legal issues, call for additional evidence, and either
confirm, modify, or annul the order of the Assessing Officer. The procedure governing such
appeals is contained in Section 250, which requires the appellate authority to provide notice of
hearing, allow representation by the parties, conduct necessary inquiries, and issue a reasoned
written order explaining the decision on each issue.

Further appeal may be made before the Income Tax Appellate Tribunal (ITAT), an independent
quasi-judicial body that reviews both facts and law. Appeals from the Tribunal lie before the
jurisdictional High Court on substantial questions of law, and the final appellate remedy lies
before the Supreme Court of India. This layered appellate structure ensures judicial oversight

of administrative actions while maintaining fairness and accountability in tax adjudication.

JUDICIAL APPROACH TO TAX EVASION

Indian courts have consistently adopted a strict approach toward tax evasion because of its
serious implications for public revenue and fiscal discipline. In McDowell & Co. Ltd. v.
Commercial Tax Officer’®, the Supreme Court strongly condemned the use of colourable
devices designed to avoid tax liability. The case involved a scheme by a liquor manufacturer
to restructure sales transactions to exclude excise duty from its taxable turnover. The Court
held that excise duty formed part of the price of goods and must be included in turnover for
taxation purposes. More importantly, the judgment emphasized that courts must adopt a
substance-over-form approach and reject artificial arrangements created solely to evade tax
obligations.

Similarly, in Union of India v. Dharmendra Textile Processors®, the Supreme Court clarified
that tax penalties serve a deterrent function and may be imposed even without proof of

deliberate intent in certain statutory contexts. Another important case, Mak Data Pvt. Ltd. v.

49 McDowell & Co. Ltd. v. Commercial Tax Officer, (1985) 3 SCC 230.
%0 Union of India v. Dharmendra Textile Processors, (2008) 13 SCC 369.
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Commissioner of Income Tax®!, addressed the issue of voluntary disclosure of undisclosed
income. In this case, the taxpayer attempted to surrender concealed income after receiving a
show-cause notice from tax authorities. The Court held that such disclosure could not be
considered voluntary because it occurred only after detection by the authorities. Consequently,
the taxpayer remained liable for penalty under Section 271(1)(c) of the Income Tax Act. The
judgment clarified that surrender of income after detection cannot absolve the taxpayer from

liability for concealment.

CONTEMPORARY TRENDS AND THE ROLE OF GST IN COMBATING TAX
EVASION

The rapid expansion of digital technology, electronic commerce, and cryptocurrency
transactions has created new challenges for tax enforcement authorities. At the same time,
governments have adopted advanced tools such as artificial intelligence, big-data analytics, and
automated reporting systems to detect suspicious transactions and identify patterns of tax
evasion. The introduction of the Goods and Services Tax has significantly strengthened India’s
capacity to curb indirect tax evasion. The Central Goods and Services Tax Act, 2017 establishes
a unified indirect tax regime supported by a digital compliance infrastructure known as the
Goods and Services Tax Network. Through mechanisms such as e-invoicing, invoice matching,
and automated verification of input tax credit, GST enables real-time tracking of commercial
transactions and reduces opportunities for fake invoicing, suppression of turnover, and
fraudulent credit claims.

Important provisions under GST relating to tax evasion include Section 73 and Section 74
dealing with determination of tax not paid or short-paid, Section 67 authorizing inspection and
search, Section 69 empowering authorities to arrest offenders in serious cases, and Section 132
providing criminal prosecution for offences such as fraudulent input tax credit claims and
issuance of fake invoices. Investigative enforcement is often carried out by agencies such as
the Directorate General of GST Intelligence, which specialises in detecting complex tax

evasion s

51 Mak Data Pvt. Ltd. v. Commissioner of Income Tax, (2013) 1 SCC 674.
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THE CONCEPT OF MISUSE OF OFFICIAL POSITION

PUBLIC OFFICE AS A PUBLIC TRUST AND THE CONCEPT OF MISUSE OF
OFFICIAL POSITION

In a constitutional democracy, public office is fundamentally grounded in the doctrine of public
trust, which means that governmental power is exercised not for personal advantage but for the
welfare of the people. When a public servant exploits authority granted by law for private gain
or for the benefit of specific individuals or groups, such conduct constitutes misuse of official
position. This misuse typically involves acts such as bribery, extortion, nepotism, cronyism,
manipulation of public tenders, illegal allotment of contracts or licences, and selective
enforcement of laws. Unlike minor administrative irregularities or errors in judgment, misuse
of official authority generally reflects a deliberate deviation from official duty and lawful
conduct. Corruption represents the most serious manifestation of this abuse, as it involves the
systematic exploitation of public power in exchange for monetary or other benefits. Such
practices severely weaken democratic governance because they undermine transparency,
accountability, and fairness in public administration. Corruption is therefore not merely a
matter of individual moral failure but a broader institutional problem that erodes public
confidence in the State and compromises the integrity of governance structures.

CORRUPTION AS AN ECONOMIC AND CONSTITUTIONAL OFFENCE

Corruption arising from the misuse of official authority has both economic and constitutional
consequences. From an economic perspective, corrupt practices distort market competition,
inflate public expenditure, discourage investment, and divert scarce public resources away
from developmental projects and social welfare programs. When public officials manipulate
policies or decisions for personal benefit, the efficiency and fairness of economic governance
are significantly undermined. At the constitutional level, corruption contradicts the principles
of equality, fairness, and rule of law that form the foundation of democratic governance.
Arbitrary decision-making resulting from corruption violates the guarantee of equality before
the law and equal protection of laws under the Constitution. Courts in India have repeatedly
emphasized that corruption is incompatible with constitutional morality and good governance
because it promotes arbitrariness and denies citizens equal and fair treatment by public

authorities.

LEGAL FRAMEWORK FOR COMBATING CORRUPTION IN INDIA

India has established an extensive statutory framework to prevent and punish corruption and
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the misuse of public office. The principal legislation in this regard is the Prevention of
Corruption Act, 1988°2, which criminalizes bribery, abuse of official position, and possession
of assets disproportionate to known sources of income by public servants. Complementary laws
strengthen this framework, including the Indian Penal Code, 1860, which contains provisions
relating to criminal misconduct and abuse of authority; the Prevention of Money Laundering
Act, 2002, which targets the laundering of proceeds derived from corrupt activities; the Benami
Transactions (Prohibition) Act, 1988, which addresses the concealment of illegally acquired
assets through proxy ownership; and the Lokpal and Lokayuktas Act, 2013°3, which establishes
independent ombudsman institutions to investigate allegations of corruption against public
officials. The Prevention of Corruption Act serves as the cornerstone of this legal regime,
prescribing penalties such as imprisonment, fines, confiscation of disproportionate assets, and
disqualification from public office. Amendments introduced in 2018 strengthened punitive
provisions while also requiring prior sanction before initiating investigations against senior
public officials, a measure intended to prevent frivolous or politically motivated prosecutions

while preserving accountability.

INVESTIGATION, TRIAL, AND INSTITUTIONAL MECHANISMS

The investigation and prosecution of corruption offences involve specialized procedures and
institutions. Cases under the Prevention of Corruption Act are tried by Special Judges appointed
specifically to adjudicate corruption-related offences. Investigations are typically conducted by
specialized agencies such as the Central Bureau of Investigation®* or state-level anti-corruption
bureaus, which gather evidence regarding bribery, illicit financial transactions, and abuse of
authority. The prosecution of public servants generally requires prior sanction from the
competent authority to ensure that officials are protected from malicious or unfounded
allegations. Corruption cases often involve complex financial records, witness testimony, and
documentary evidence, which can make trials lengthy and procedurally demanding. Despite
the existence of special courts, delays in investigation and adjudication remain a persistent

challenge.

JUDICIAL APPROACH AND LANDMARK DECISIONS
Indian courts have consistently adopted a strict and uncompromising approach toward

52 Prevention of Corruption Act, 1988, No. 49 of 1988, India.
%3 Lokpal and Lokayuktas Act, 2013, No. 1 of 2014, India.
54 Central Bureau of Investigation, India.
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corruption, recognizing it as a serious threat to constitutional governance. In Vineet Narain v.
Union of India®, the Supreme Court emphasized the necessity of ensuring independent and
impartial investigation of corruption cases involving high-ranking public officials. Similarly,
in R. Balakrishna Pillai v. State of Kerala®®, the Court held that abuse of official power resulting
in financial loss to the State constitutes criminal misconduct and must be punished in
accordance with law. Another important decision, State of Madhya Pradesh v. Sheetla Sahai®’,
reaffirmed that corruption undermines the principles of constitutional governance and therefore
demands strict legal consequences. Through such judgments, the judiciary has reinforced the
principle that public officials must exercise their authority responsibly and in the public

interest.

CHALLENGES IN PROSECUTING CORRUPTION

Despite a strong legal framework, the effective prosecution of corruption cases continues to
face significant obstacles. One major challenge is the requirement of prior sanction for
prosecution, which can delay investigations and sometimes shield influential officials from
timely accountability. Political interference in investigative agencies may also undermine
impartial enforcement of anti-corruption laws. Additionally, corruption offences often involve
covert arrangements and indirect financial transactions, making it difficult to establish clear
evidence of quid pro quo or illegal gratification. Procedural delays in courts, the complexity of
financial investigations, and the reluctance of potential whistleblowers due to fear of retaliation
further weaken the effectiveness of anti-corruption enforcement. These factors collectively

contribute to a perception of impunity that can encourage further misuse of public office.

ROLE OF INSTITUTIONS AND INTERNATIONAL COOPERATION

Several institutional mechanisms have been established in India to combat corruption and
promote administrative integrity. Bodies such as the Central Vigilance Commission, the Lokpal
of India, and various state-level Lokayuktas play important roles in supervising investigations,
promoting vigilance, and ensuring accountability in public administration. Departmental
vigilance wings within government agencies also monitor misconduct by public officials. At
the international level, anti-corruption efforts are supported by and frameworks such as the
United Nations Convention against Corruption, the OECD Antibribery Convention®®, and the

%5 Vineet Narain v. Union of India, (1998) 1 SCC 226.

%6 R. Balakrishna Pillai v. State of Kerala, (2003) 3 SCC 371.

57 State of Madhya Pradesh v. Sheetla Sahai, (2009) 8 SCC 617.
%8 United Nations Convention against Corruption, 2003.
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G20 Anti-Corruption Action Plans®®. These initiatives encourage cooperation between nations
in areas such as asset recovery, mutual legal assistance, and the criminalization of transnational
bribery. India’s participation in these global initiatives reflects its commitment to strengthening

domestic anti-corruption measures and- aligning them with international standards.

GOVERNANCE REFORMS, TECHNOLOGICAL MEASURES, AND CONCLUSION
Beyond punitive legal mechanisms, long-term solutions to corruption require systemic reforms
in governance. Expert bodies such as the Second Administrative Reforms Commission and the
Law Commission of India® have emphasized the need for greater transparency, simplification
of administrative procedures, stronger accountability mechanisms, and protection for
whistleblowers. Technological innovations have also emerged as important preventive tools.
Initiatives such as e-procurement systems, digitization of public services, direct benefit
transfers, and online grievance redressal mechanisms reduce human discretion and limit
opportunities for corrupt practices.

In conclusion, misuse of official position and corruption represent serious threats to democratic
governance, economic development, and public morality. Although India has established a
comprehensive legal and institutional framework to address corruption, the effectiveness of
these measures ultimately depends on consistent enforcement, institutional independence, and
public accountability. A holistic strategy that combines strong legislation, vigilant judiciary,
independent investigative bodies, administrative reforms, and technological transparency is
essential to ensure that public authority is exercised solely in the interest of the people and that

public office remains a genuine public trust.

CORPORATE FRAUD

THEFT, MISAPPROPRIATION AND CORPORATE FRAUD IN THE MODERN
ECONOMIC ORDER

Theft, misappropriation, and corporate fraud represent different forms of property-related
economic offences that range from the direct taking of movable property to complex financial
manipulation within corporate and banking systems. Theft generally involves the dishonest
removal of property from another person’s possession without consent, whereas

misappropriation and corporate fraud are often concealed within fiduciary relationships,

%9 G20 Anti-Corruption Action Plan, various years.
80 Second Administrative Reforms Commission, Government of India, Reports on Ethics in Governance (2007).
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financial transactions, and corporate structures. In modern economic systems these offences
have far-reaching implications because they undermine market integrity, weaken financial
institutions, and erode public trust. Large-scale frauds in banking and corporate sectors
frequently contribute to the growth of non-performing assets (NPAs), weaken credit systems,
and sometimes force governments to intervene using public funds. While theft typically occurs
at an individual level, misappropriation involves the dishonest conversion of property entrusted
to a person, often arising from contractual or fiduciary relationships such as those between
agents, bankers, trustees, or public officials. Corporate fraud, however, represents a broader
and more sophisticated category of economic wrongdoing. It includes deception, falsification
of accounts, insider abuse, diversion of funds, manipulation of financial statements, and other
dishonest practices carried out by individuals or corporate entities for personal gain. These
practices undermine investor confidence, distort capital markets, and disrupt the functioning of
financial institutions and regulatory systems.

Under Indian criminal law, theft is traditionally defined under the Indian Penal Code, 1860
(now largely replaced by the Bharatiya Nyaya Sanhita, 2023), which requires dishonest
intention, movement of movable property, and absence of the owner’s consent. Although
considered a conventional offence, theft continues to cause substantial economic loss in
commercial establishments, supply chains, and public utilities. Criminal misappropriation and
breach of trust are treated more seriously because they involve betrayal of confidence. Under
the penal framework, dishonest conversion of property for personal use constitutes criminal
misappropriation, while criminal breach of trust arises when property entrusted to a person is
dishonestly used or disposed of in violation of legal obligations. When such offences are
committed by public servants, bankers, or agents, the law imposes enhanced punishment
because of the fiduciary nature of the relationship involved. Courts have repeatedly emphasized
that breach of trust is particularly serious because it combines financial loss with the violation

of confidence that underlies commercial and administrative relationships.

CORPORATE FRAUD: NATURE, LEGAL FRAMEWORK, AND INSTITUTIONAL
RESPONSE

Corporate fraud refers to deceptive and illegal practices conducted within or through corporate
entities that breach the trust of shareholders, investors, creditors, and the public. Such fraud
typically includes activities such as falsification of financial statements, asset misappropriation,
insider trading, bribery, corruption, market manipulation, shell companies, and fraudulent

investment arrangements such as Ponzi schemes in which returns to earlier investors are paid
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from the funds contributed by new investors rather than legitimate profits. Corporate fraud is
often categorized into criminal violations involving serious financial scams and civil violations
involving lesser regulatory breaches, although both can cause significant economic damage.
Fraud in general is legally recognised as intentional deception for personal gain. Under the
Indian Contract Act, 1872, fraud includes making false statements believed to be untrue,
actively concealing facts, or making promises without intention of performance, and contracts
induced by such conduct are voidable at the option of the aggrieved party. The Supreme Court
in Dr. Vimla v. Delhi Administration®® emphasised that deception and injury are essential
elements of fraud.

The problem of corporate fraud in India expanded significantly after economic liberalisation in
the 1990s, when rapid market growth, globalisation, technological advancement, and
regulatory gaps created new opportunities for financial misconduct. Several major scandals
illustrate the evolution of corporate fraud in India, including the Harshad Mehta Scam, the
Ketan Parekh Scam, the Satyam Scandal, the National Spot Exchange Scam, and the Punjab
National Bank Fraud Case. These incidents exposed weaknesses in corporate governance,
financial supervision, and regulatory coordination. In response, India developed a
comprehensive legal framework to address corporate fraud. Key statutes include the
Companies Act, 2013, which under Section 447 provides stringent punishment for fraud
including imprisonment and heavy fines; the Securities and Exchange Board of India Act,
1992, which prohibits insider trading and manipulative practices in securities markets; the
Prevention of Money Laundering Act, 2002, which targets the laundering of proceeds derived
from fraudulent activities; and the Insolvency and Bankruptcy Code, 2016, which addresses
fraudulent conduct in corporate insolvency proceedings. Punishments for corporate fraud often
include imprisonment, heavy fines linked to the amount involved, disgorgement of illegal

gains, and disqualification of directors from holding corporate positions.

INVESTIGATION, JUDICIAL APPROACH, AND PREVENTIVE MEASURES

The investigation and adjudication of corporate fraud cases involve specialised institutions and
complex procedures because such offences often involve sophisticated financial structures and
extensive documentation. Corporate fraud cases may be investigated by agencies such as the
Serious Fraud Investigation Office, which functions as a multidisciplinary body consisting of

forensic accountants, financial analysts, legal experts, and information technology specialists.

51 Dr. Vimla v. Delhi Administration, AIR 1963 SC 1572.
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Market-related frauds are investigated and regulated by the Securities and Exchange Board of
India, while corporate disputes and insolvency matters may be adjudicated by the National
Company Law Tribunal. In addition, criminal investigations may involve agencies such as the
Central Bureau of Investigation in cases involving large-scale financial crimes. Courts may
also apply the doctrine of “piercing the corporate veil,” which allows judges to disregard the
separate legal personality of a company in order to identify and hold the real individuals
responsible for fraudulent conduct. Judicial decisions have reinforced the seriousness of such
offences. In R. K. Dalmia v. Delhi Administration®® the Supreme Court held that persons
controlling corporate funds may incur criminal liability for breach of trust, while in S. P.
Chengalvaraya Naidu v. Jagannath®® the Court famously declared that fraud vitiates all
transactions. Similarly, in N. Narayanan v. Adjudicating Officer®4, SEBI the Court emphasized
that securities market fraud damages investor confidence and therefore requires strict
enforcement of regulatory laws.

Despite these legal mechanisms, prosecution of corporate fraud remains difficult because such
offences rely heavily on documentary and circumstantial evidence. Establishing criminal
intent, tracing financial transactions across multiple jurisdictions, and analysing complex
accounting records often require expert testimony and forensic investigation. Detection may
also be delayed, allowing perpetrators to conceal evidence or manipulate records.
Consequently, prevention has become an important aspect of corporate governance. Measures
such as strong internal controls, transparent corporate governance structures, effective
whistleblower mechanisms, employee ethics training, and thorough due diligence procedures
are essential in reducing fraud risks. Technological tools such as data analytics, artificial
intelligence, blockchain-based record systems, digital identity verification, and specialised
fraud detection software also play an increasingly important role in identifying suspicious

financial patterns and preventing financial misconduct.

BLACK MARKETING, HOARDING AND ESSENTIAL COMMODITIES
BLACK MARKETING, HOARDING AND ESSENTIAL COMMODITIES: CONCEPT
AND SOCIAL IMPACT
Black marketing and hoarding of essential commodities are regarded as serious economic

offences because they directly threaten public welfare, food security, and equitable access to

62 R.K. Dalmia v. Delhi Administration, AIR 1962 SC 1821.
83S.P. Chengalvaraya Naidu v. Jagannath, (1994) 1 SCC 1.
8 N. Narayanan v. Adjudicating Officer, SEBI, (2013) 12 SCC 152.
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basic necessities. These practices typically arise when individuals or businesses deliberately
manipulate the supply of goods that are indispensable for daily life, such as food grains, edible
oils, fuel, medicines, and fertilizers. Black marketing involves the illegal sale of goods at prices
higher than those fixed or regulated by the government, whereas hoarding refers to the
deliberate accumulation and concealment of essential commodities with the intention of
creating artificial scarcity in the market. By restricting supply and inflating prices, such
practices exploit public distress, particularly during periods of crisis, natural disasters, or
supply disruptions. In a welfare-oriented constitutional system, these activities undermine
distributive justice because they prevent vulnerable sections of society from accessing essential
goods at reasonable prices. As a result, the State assumes an important regulatory role in
ensuring that essential commodities are produced, distributed, and sold in a manner that
protects consumer interests and maintains market stability.

The concept of essential commaodities refers to goods considered indispensable for the survival
and well-being of the population. In India, this category typically includes food grains, edible
oils, petroleum products, fertilizers, and certain drugs and medicines that are necessary for
public health and economic stability. The identification of such commaodities reflects the
government’s responsibility to ensure fair distribution and prevent market manipulation. To
address these concerns, India enacted the Essential Commodities Act, 1955%°, which provides
the central legal framework for regulating the production, supply, storage, and pricing of
essential goods. The Act empowers the Central Government to declare certain items as essential
commaodities and issue control orders governing their distribution, storage, and sale. Through
these regulatory powers, the government can impose stock limits, regulate prices, control
movement of goods, and take action against traders who engage in hoarding or black marketing.
The law therefore functions as a preventive mechanism designed to protect consumers, stabilize

markets, and ensure that essential goods remain accessible to the general public at fair prices.

ENFORCEMENT MECHANISMS, JUDICIAL INTERPRETATION AND
CONTEMPORARY REFORMS

The enforcement of the Essential Commaodities Act involves a network of administrative and
investigative authorities responsible for monitoring compliance and addressing violations.
Departments such as the Food and Civil Supplies authorities act as the primary agencies

overseeing the distribution and regulation of essential goods, while police officers and special

85 Essential Commaodities Act, 1955, No. 10 of 1955, India.
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enforcement teams may also be authorized to investigate offences under the Act. Officers
designated under the legislation possess significant powers to ensure effective enforcement.
These powers include the authority to conduct searches and seizures of premises suspected of
storing hoarded goods, inspect business records and accounts, collect samples for quality
testing, and detain commodities pending investigation. Where violations are established, the
law allows not only for criminal penalties such as imprisonment and fines but also for the
confiscation of property connected with the offence. The confiscation provisions may extend
to the essential commodities themselves, as well as the containers, vehicles, machinery, or other
equipment used for their storage or transportation. The confiscation process usually involves
seizure of the goods by an authorized officer, issuance of a show-cause notice to the owner, an
opportunity for the owner to present a defence, and a final confiscation order if the violation is
proven. Importantly, confiscation proceedings may operate independently of criminal
prosecution, meaning that property may be confiscated even if criminal charges are not pursued
or if the accused is acquitted.

Indian courts have played an important role in interpreting the provisions of the Essential
Commodities Act and clarifying the scope of its enforcement powers. In West U.P. Sugar Mills
Association v. State of Uttar Pradesh®®, the Supreme Court addressed issues relating to
legislative competence and the doctrine of repugnancy under the Constitution. Earlier decisions
such as Hoechst Pharmaceuticals Ltd. v. State of Bihar®” confirmed that state laws inconsistent
with central price control orders would be invalid under the principle of constitutional
repugnancy. In Union of India v. Cyanamide India Ltd.%® the Court recognized that price
fixation under regulatory laws is primarily a legislative function and therefore not ordinarily
subject to judicial interference. Similarly, Shri Sitaram Sugar Co. Ltd. v. Union of India upheld
the government’s authority to regulate prices of essential commodities under statutory
provisions. Courts have also addressed procedural safeguards in enforcement actions; for
instance, in Mohammad Yusuf v. State of Uttar Pradesh it was held that mere registration of a
criminal case under the Act is not sufficient to cancel a fair-price shop licence without proper
inquiry. Other important decisions such as Nandlal Jaiswal v. State of Bihar and State of Kerala
v. P. Sugathan have clarified issues relating to burden of proof and the requirement of criminal

intent in offences under the Act.

8 West U.P. Sugar Mills Association v. State of Uttar Pradesh, (2002) 2 SCC 645.

57 Hoechst Pharmaceuticals Ltd. v. State of Bihar, (1983) 4 SCC 45.
68
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CONTEMPORARY REFORMS, CHALLENGES AND COMPARATIVE
PERSPECTIVES

The regulatory framework governing essential commodities has evolved over time in response
to changing economic conditions and market structures. A significant reform occurred with the
enactment of the Essential Commodities (Amendment) Act, 2020, which sought to reduce
excessive regulatory control over agricultural commodities. The amendment removed routine
stock limits on certain food items such as cereals, pulses, and potatoes, except in extraordinary
circumstances like war, famine, or extreme price rise. The reform aimed to encourage private
investment in storage infrastructure, cold chains, and agricultural supply systems while
reducing regulatory uncertainty faced by businesses and farmers. It also sought to give farmers
greater freedom in marketing their produce without the fear of sudden stock restrictions.
However, these reforms became controversial because they were closely associated with
broader agricultural reforms introduced in 2020, which later faced large-scale protests and were
eventually repealed. Critics argued that deregulation might reduce the deterrent effect of the
Act and allow greater scope for market manipulation.

Despite its importance, the Essential Commaodities Act has faced several criticisms. Excessive
regulatory intervention is sometimes viewed as discouraging private investment and distorting
normal market incentives. Price controls may reduce profitability for producers and traders,
which can indirectly encourage black marketing or reduce production. Ambiguities in defining
what constitutes an “essential commodity” may also lead to inconsistent or arbitrary
classification. Enforcement disparities across different states further complicate the effective
implementation of the law. To address these challenges, scholars and policy experts have
suggested several reforms. These include periodic review of the list of essential commodities
to reflect contemporary economic needs, transparent and consistent pricing mechanisms,
balanced regulation that encourages private investment while protecting consumers, improved
digital monitoring systems to track stock levels and prevent hoarding, and uniform national
guidelines to ensure consistent enforcement across states. Providing stronger support to farmers
through mechanisms such as minimum support prices and improved supply chains is also
considered essential for reducing market distortions.

In comparative terms, regulatory approaches to essential commodities vary across jurisdictions.
While India relies on relatively strict criminal sanctions under the Essential Commodities Act,
other regulatory frameworks adopt different strategies. For example, the Food Safety and
Standards Act, 2006 focuses on graded penalties and consumer protection mechanisms, while

the Consumer Protection Act, 2019 emphasises compensatory remedies for consumers rather
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than criminal punishment. Similarly, the Competition Act, 2002 addresses market manipulation
through financial penalties linked to turnover. Internationally, regulatory regimes in countries
such as the United States and members of the European Union tend to rely more on
administrative penalties and civil enforcement mechanisms, while jurisdictions like Singapore

combine strict penalties with efficient enforcement institutions.

ADULTERATION OF FOOD

INTRODUCTION

Adulteration of food and drugs represents one of the most dangerous forms of socio-economic
offences because it directly endangers human life, health, and dignity. Unlike conventional
crimes that affect specific individuals, adulteration has wide-ranging consequences as it harms
large sections of the population simultaneously. Consumers generally purchase food and
medicines with trust in their safety and quality; however, when such products are adulterated,
the consequences can be fatal, particularly for vulnerable groups such as children, the elderly,
and patients who rely on medicines for survival. In India, ensuring safe food and medicines is
closely connected with the constitutional guarantee of the right to life under Article 21 of the
Constitution. Therefore, adulteration is not merely a violation of statutory regulations but also
a violation of fundamental rights. It also undermines economic productivity because
widespread health problems reduce workforce efficiency and increase healthcare expenditure,

thereby affecting national development.

CONCEPT AND NATURE OF ADULTERATION

Adulteration refers to the deliberate reduction in the quality, purity, or safety of food or drugs
by adding inferior, harmful, or unauthorized substances, or by removing essential ingredients
that contribute to their quality. In the context of food, adulteration may take several forms, such
as contamination with harmful chemicals, substitution with inferior materials, misbranding, or
selling food that does not meet prescribed standards. For instance, milk may be diluted with
water or chemicals, spices may be mixed with artificial colouring agents, and edible oils may
be blended with cheaper and unsafe alternatives. Similarly, in the pharmaceutical sector,
adulteration includes the manufacture or sale of spurious, substandard, or misbranded
medicines that either fail to cure diseases or cause serious health complications. These offences
are generally driven by profit motives, where manufacturers or traders seek financial gain by
compromising consumer safety. Because adulteration targets public welfare and health, it is

treated as a serious economic offence under Indian law.
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STATUTORY FRAMEWORK REGULATING FOOD ADULTERATION

In India, the regulation of food safety and adulteration is primarily governed by the Food Safety
and Standards Act, 2006 (FSSA)®. This legislation replaced several earlier food laws,
including the Prevention of Food Adulteration Act, 19547°, the Fruit Products Order, 1955, and
the Meat Food Products Order, 1973, thereby creating a unified and comprehensive legal
framework for food safety. The Act was enacted to ensure that food available to consumers is
safe, wholesome, and of the required quality. A major feature of the Act is the establishment
of the Food Safety and Standards Authority of India (FSSAI), which functions as the central
regulatory authority responsible for setting standards for food products, regulating
manufacturing and distribution processes, and ensuring compliance with safety regulations.
The FSSA adopts a science-based regulatory approach, meaning that food standards are
formulated based on scientific evidence, risk assessment, and international best practices. The
Act regulates every stage of the food supply chain, including production, storage, processing,
packaging, distribution, sale, and import of food products. In addition, it mandates that all Food
Business Operators (FBOs) obtain licenses or registration before commencing operations.
Through this licensing system, the authorities monitor compliance with hygiene standards,
product quality norms, and safety requirements. The Act also contains provisions relating to
labelling and packaging so that consumers receive accurate information about the food they

consume.

OBJECTIVES AND FEATURES OF THE FOOD SAFETY AND STANDARDS ACT
The primary objective of the FSSA is to protect public health by ensuring that citizens have
access to safe and nutritious food. To achieve this objective, the Act consolidates multiple food
laws into a single legal framework, thereby eliminating inconsistencies and improving
regulatory efficiency. It empowers the FSSAI to formulate guidelines, monitor compliance,
conduct research, and advise the government on matters related to food safety.

Another important feature of the Act is its emphasis on consumer protection. The legislation
provides mechanisms for product recalls, compensation for individuals who suffer injury or
death due to unsafe food, and procedures for lodging complaints against food businesses.
Furthermore, the Act aligns India’s food safety standards with international benchmarks, which
facilitates global trade and improves the reputation of Indian food products in international

markets. By encouraging compliance with strict safety norms, the Act has significantly

% Food Safety and Standards Act, 2006, No. 34 of 2006, India.
Oprevention of Food Adulteration Act, 1954, No. 37 of 1954, India.
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influenced the food industry, prompting businesses to adopt better hygiene practices and

quality control measures.

ENFORCEMENT AUTHORITIES AND REGULATORY MECHANISM

The enforcement of the FSSA is primarily carried out by the Food Safety and Standards
Authority of India along with State Food Safety Authorities. These authorities supervise the
implementation of the Act at various administrative levels. Food Safety Officers (FSOs) serve
as the primary enforcement officials responsible for inspecting food establishments, collecting
samples of food products, and ensuring that food businesses comply with prescribed safety
standards. They also have the authority to seize unsafe food products and initiate legal
proceedings against violators.

Higher-level authorities such as the Commissioner of Food Safety and Designated Officers
oversee enforcement activities and ensure proper coordination between regulatory agencies.
The Act also provides mechanisms for public awareness and surveillance, which enable

authorities to detect violations and take prompt action against offenders.

PUNISHMENTS AND PENALTIES FOR FOOD ADULTERATION

The Food Safety and Standards Act prescribes a graded system of penalties based on the
seriousness of the offence. Minor violations such as selling food that does not meet prescribed
quality standards may attract monetary penalties that can extend up to five lakh rupees.
Misbranding or misleading advertisements may result in fines that can reach three lakh to ten
lakh rupees depending on the nature of the violation. Food containing foreign or extraneous
substances may lead to penalties up to one lakh rupees, while the use of unhygienic
manufacturing processes also attracts financial penalties.

More serious offences involve the possession or use of adulterants. If the adulterant is not
harmful to health, the offender may be liable for a fine of up to two lakh rupees; however, if
the adulterant is injurious to health, the penalty may extend to ten lakh rupees and even
imprisonment. The most severe punishments are prescribed under Section 59 of the Act for the
manufacture or sale of unsafe food. If the unsafe food does not cause injury, the offender may
face imprisonment of up to six months and a fine. If it causes non-grievous injury,
imprisonment may extend to one year; if it results in grievous injury, the punishment may
extend to six years of imprisonment along with a fine. In cases where unsafe food leads to

death, the punishment is particularly stringent, with a minimum imprisonment of seven years
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which may extend to life imprisonment, along with a fine of at least ten lakh rupees.”

TRIAL AND PROCEDURAL MECHANISM

Offences under the FSSA are investigated and prosecuted through a specific procedural
framework designed to ensure fairness and scientific accuracy. The process typically begins
with inspection by a Food Safety Officer, who collects samples of suspected food products.
These samples are sealed and sent to accredited laboratories for scientific analysis. If the
laboratory results confirm adulteration or non-compliance with standards, the authorities issue
notices to the concerned food business operator and initiate legal proceedings.

For minor violations, cases may be decided by an Adjudicating Officer appointed by the State
Government, usually an official not below the rank of Additional District Magistrate. This
officer has powers similar to those of a civil court and conducts inquiries while giving the
accused an opportunity to be heard. For more serious offences involving imprisonment, the

matter is tried by criminal courts or Special Courts established under the Act.

ROLE OF POLICE AND INTERACTION WITH CRIMINAL LAW

Although food safety offences are primarily investigated by Food Safety Officers, the police
may assist in certain circumstances. Their role generally includes supporting regulatory
authorities during raids, maintaining law and order, and apprehending suspects. In serious cases
where adulterated food results in death, the offence becomes cognizable and non-bailable,
allowing the police to register a First Information Report under the criminal procedure law.

A significant judicial clarification came from the Supreme Court in Ram Nath v. State of Uttar
Pradesh (2024)"2, where the Court held that offences relating to adulterated food should
primarily be prosecuted under the Food Safety and Standards Act rather than under general
criminal provisions. The Court emphasized that the FSSA is a self-contained legislation and,
under Section 89, its provisions override conflicting provisions of other laws such as the
Bharatiya Nyaya Sanhita.

ADJUDICATION AND APPELLATE MECHANISM
The Act provides a structured adjudication and appellate system to handle disputes and
offences. The State Government appoints an Adjudicating Officer, usually an officer not below

the rank of Additional District Magistrate, who has powers similar to those of a civil court and

" R.K. Jain, Food Safety and Public Health Laws in India (LexisNexis 2019) 70-95.
2 Ram Nath v. State of Uttar Pradesh, (2024) SCC OnLine SC __.
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conducts proceedings according to principles of natural justice. Persons aggrieved by the
decision of the Adjudicating Officer may file an appeal before the Food Safety Appellate
Tribunal within thirty days.

The Food Safety Appellate Tribunal is presided over by a person who is or has been a District
Judge. The Tribunal is not bound by strict procedural rules of the Civil Procedure Code but
follows principles of natural justice while regulating its own procedures. Further appeals from
the Tribunal may be made to the High Court within sixty days.

CHALLENGES AND LOOPHOLES IN ENFORCEMENT

Despite the comprehensive framework provided by the Food Safety and Standards Act, several
practical challenges hinder its effective implementation. One major issue is the lack of adequate
infrastructure, particularly modern food testing laboratories and trained personnel capable of
detecting contaminants quickly. Delays in testing can allow unsafe food products to remain in
the market for longer periods.

Another challenge is the vast unorganized food sector in India, where small vendors and
informal supply chains often operate outside formal regulatory systems. These businesses may
lack proper documentation or awareness of legal requirements, making enforcement difficult.
Additionally, certain regulatory provisions relating to labelling, additives, and processed foods
may be ambiguous, allowing unscrupulous businesses to exploit loopholes. Judicial delays and
limited awareness among small food business operators further weaken the deterrent effect of

penalties.

IMPACT ON THE FOOD INDUSTRY AND PUBLIC HEALTH

The implementation of the Food Safety and Standards Act has significantly transformed the
food industry in India. By introducing mandatory licensing and stricter quality standards, the
Act has compelled food businesses to adopt improved hygiene practices and safety protocols.
The establishment of a single regulatory authority has also simplified compliance procedures
and reduced confusion arising from multiple overlapping laws.

From a public health perspective, the Act has strengthened consumer protection by ensuring
that food products meet defined safety standards. It also empowers consumers to seek
compensation in cases where unsafe food causes injury or death. As awareness of food safety
grows, consumers increasingly demand higher quality products, which encourages businesses

to maintain better standards.

Page | 47


http://www.ijlra.com/

www.ijlra.com
Volume 3 Issue 2 | May 2026 ISSN: 2582-6433

CONCLUSION

Economic offences represent a serious and growing threat to the stability, integrity, and

development of a nation’s economy. Unlike conventional crimes, these offences are often
complex, organized, and motivated by financial gain, with far-reaching consequences that
extend beyond individual victims to affect society as a whole. Activities such as tax evasion,
customs violations, corporate fraud, corruption, foreign exchange manipulation, and black
marketing not only cause substantial loss to the public exchequer but also distort market
mechanisms, weaken investor confidence, and undermine fair competition.

The Indian legal framework addressing economic offences is comprehensive yet fragmented,
consisting of multiple statutes such as regulatory, preventive, and punitive laws. While these
laws collectively aim to deter and control economic misconduct, challenges such as procedural
delays, overlapping jurisdictions, inadequate enforcement, and evolving methods of financial
crimes continue to hinder their effectiveness. Judicial interpretation has played a significant
role in recognizing the gravity of these offences and adopting a stricter approach, particularly
in matters relating to bail and punishment.

At the same time, the rise of globalization, digital finance, and transnational economic activities
has added new dimensions to economic crimes, making enforcement more complex. This calls
for continuous legal reform, stronger institutional mechanisms, technological integration, and
enhanced coordination between domestic and international agencies.

Ultimately, combating economic offences requires a balanced approach that combines stringent
laws, efficient enforcement, judicial vigilance, and preventive strategies such as transparency,
accountability, and public awareness. Strengthening these measures is essential not only for
protecting economic resources but also for ensuring sustainable development, good

governance, and public trust in the legal and financial systems of the country.
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