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ABSTRACT 

The bail system in India is designed as a safeguard to protect the fundamental right to personal 

liberty, rooted in Article 21 of the Constitution of India. The underlying principle of criminal 

jurisprudence “bail, not jail” assumes that an accused person is innocent until proven guilty. 

However, in practice, the bail system has become one of the significant contributors to prison 

overcrowding in India, particularly due to structural inefficiencies, economic inequality, and 

judicial inconsistency. This research paper examines how the bail framework operates under 

the Bharatiya Nagarik Suraksha Sanhita, 2023 and how its practical application often leads to 

the prolonged detention of undertrial prisoners, thereby exacerbating overcrowding in prisons. 

A major concern highlighted in this study is the disproportionately high number of undertrial 

prisoners in Indian correctional facilities. According to the Prison Statistics India Report 

published by the National Crime Records Bureau, undertrial prisoners constitute more than 

half of the total prison population in India in several recent years. This indicates that a large 

portion of incarcerated individuals are not convicted but are awaiting trial, often due to 

delayed judicial processes and restrictive bail conditions. The Supreme Court of India has 

repeatedly emphasized that “bail is the rule and jail is the exception,” yet the ground reality 

reflects a contrasting picture. 

One of the central issues identified is the economic barrier embedded in the bail system under 

the BNSS, 2023. Many undertrial prisoners belong to economically weaker sections of society 

and are unable to fulfill bail conditions such as furnishing sureties or providing financial 

guarantees. As a result, even minor offenders often remain incarcerated for extended periods 

simply because they cannot satisfy the conditions imposed for release. Additionally, judicial 

discretion in bail decisions, though necessary, sometimes leads to inconsistency and 

unpredictability in outcomes, further complicating access to bail. 

The study also examines landmark judicial interventions, including Hussainara Khatoon v. 

State of Bihar, which brought attention to the plight of undertrial prisoners and reinforced the 

right to speedy trial as part of Article 21 of the Constitution. More recently, in Satender Kumar 

Antil v. CBI, the Supreme Court emphasized the need for reform in arrest and bail practices to 

prevent unnecessary incarceration and issued detailed guidelines concerning bail under the 

new criminal justice framework. Despite these judicial efforts, systemic inefficiencies such as 

delayed investigations, overburdened courts, and lack of effective legal aid continue to weaken 

the implementation of bail jurisprudence under the BNSS, 2023. 

Further, the provisions relating to bail under the BNSS, 2023—particularly those dealing with 
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bailable offences, non-bailable offences, anticipatory bail, and default bail—seek to ensure a 

balance between individual liberty and the interests of justice. However, the practical 

implementation of these provisions remains inadequate due to procedural delays and 

inconsistent judicial practices. The continued reliance on custodial detention, especially in 

cases involving minor offences, significantly contributes to prison overcrowding. 

This paper argues that the bail system, in its current form, unintentionally contributes to prison 

overcrowding by failing to balance legal principles with practical accessibility. It suggests that 

reforms such as standardized bail guidelines, reduced reliance on monetary conditions, 

improved legal aid services, effective implementation of BNSS provisions, and increased use of 

non-custodial measures can significantly reduce the burden on prisons. 

 

Keywords 

Bail system, undertrial prisoners, prison overcrowding, Article 21, criminal justice reform, 

judicial discretion, India, human rights. 

 

1. INTRODUCTION 

The criminal justice system in India is built on a foundational promise that liberty is the norm 

and detention is an exception. This principle is deeply rooted in Article 21 of the Constitution 

of India1, which guarantees the right to life and personal liberty. Within this framework, the 

concept of bail plays a crucial role as a procedural safeguard, ensuring that an accused person 

is not unnecessarily deprived of freedom before conviction. In theory, bail reflects a balance 

between the rights of the accused and the interests of justice. In practice, however, this balance 

often tilts in a way that contributes significantly to prison overcrowding across the country. 

 

India’s prison system has long struggled with excessive population pressure, with undertrial 

prisoners forming a major share of the incarcerated population. According to the National 

Crime Records Bureau (NCRB), undertrial prisoners consistently account for more than 50% 

to 60% of the total prison population in many states, highlighting a structural concern in the 

functioning of the criminal justice process. A large number of these individuals are detained 

not because they have been convicted, but because they are unable to secure bail or meet the 

conditions attached to it. This reality raises important questions about the accessibility and 

fairness of the bail system in India. 

 

The idea behind bail is simple: it ensures the accused’s presence during trial while allowing 
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them to remain free until proven guilty. However, the application of bail laws in India often 

reflects systemic challenges such as judicial delays, inconsistent decision-making, and socio- 

economic inequality. For many individuals from economically weaker backgrounds, the 

requirement of sureties or financial bonds becomes an almost insurmountable barrier. As a 

result, imprisonment before conviction becomes a default reality rather than an exception. This 

not only affects individual liberty but also contributes directly to the overcrowding of prisons, 

placing additional strain on already burdened correctional facilities. 

 

Judicial interpretations have consistently emphasized the importance of personal liberty in bail 

matters. In Hussainara Khatoon v. State of Bihar2, the Supreme Court brought national 

attention to the plight of undertrial prisoners and recognized the right to a speedy trial as an 

essential component of Article 21. Similarly, in State of Rajasthan v. Balchand, the Court 

famously reiterated that “bail is the rule and jail is the exception,” reinforcing the presumption 

of liberty in criminal law. Despite these progressive interpretations, the gap between legal 

ideals and ground reality continues to persist. 

 

More recent judicial developments, such as Satender Kumar Antil v. Central Bureau of 

Investigation3, reflect an ongoing effort by the judiciary to reform arrest and bail practices and 

reduce unnecessary incarceration. However, the effectiveness of these directions depends 

heavily on their implementation at the trial court and police levels, where much of the decision- 

making process occurs. 

 

1 INDIA CONST. art. 21. 

2 Hussainara Khatoon v. State of Bihar, (1980) 1 SCC 81. 

3 Satender Kumar Antil v. CBI, 2022 SCC OnLine SC 825. 
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This research paper explores the relationship between the bail system and prison overcrowding 

in India by examining both legal principles and practical realities. It seeks to understand how 

procedural inefficiencies, socio-economic barriers, and judicial discretion collectively 

influence pre-trial detention. Ultimately, the study argues that without meaningful reforms in 

the bail framework, the issue of overcrowding in Indian prisons cannot be effectively 

addressed. Strengthening bail practices is therefore not merely a procedural necessity but a 

constitutional requirement aimed at ensuring fairness, dignity, and justice within the criminal 

justice system. 

 

Hypothesis 

The research paper posits that the Indian bail system, in its current practical form, 

unintentionally acts as a primary driver of prison overcrowding. While the system is 

theoretically designed to safeguard personal liberty under Article 21 of the Constitution4, its 

operational reality characterised by procedural inefficiencies, economic barriers (monetary bail 

conditions), and inconsistent judicial discretion leads to the prolonged and unnecessary 

detention of undertrial prisoners. 

The paper develops this hypothesis through several key arguments: 

 Systemic Outcome vs. Crime Rates: The study argues that prison overcrowding is not 

merely a result of high crime rates, but is a systemic consequence of how bail laws are 

practically implemented. 

 Economic Barrier Hypothesis: It suggests that the heavy reliance on financial sureties 

and bonds creates a structural inequality where liberty is indirectly linked to financial 

capacity rather than legal merit, resulting in "invisible punishment" for the poor. 

 Gap Between Law and Practice: The research explores the premise that despite the 

established judicial principle that "bail is the rule and jail is the exception," the ground 

reality reflects a contrasting picture where detention has become the default for a large 

portion of the prison population 

 The "Gatekeeper" Premise: The study hypothesizes that the bail system functions as 

the gatekeeper of the prison population; when it is restrictive or inconsistent, it directly 

causes the accumulation of individuals who are legally presumed innocent within 

correctional facilities. 

 

In summary, the research seeks to prove that without meaningful structural reforms—such as 
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a shift toward non-monetary risk-based assessments and standardized judicial guidelines—the 

constitutional right to liberty will continue to be compromised, and the crisis of prison 

overcrowding will remain unaddressed. 

 

Research Methodology 

This research paper follows a doctrinal and analytical method. It is based on the study and 

interpretation of existing legal materials rather than field surveys or experiments. 

 

4 INDIA CONST. arts. 14, 21, 39A. 
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The research mainly uses primary sources such as the Constitution of India, relevant 

provisions of the Bharatiya Nagarik Suraksha Sanhita, 2023 (BNSS)5, and important judgments 

of the Supreme Court of India. These sources help in understanding the legal framework of the 

bail system in India. 

Along with this, the study also relies on secondary sources such as NCRB reports, Law 

Commission reports, academic articles, books, and publications from legal research 

organizations. These materials help in understanding how the bail system works in practice and 

how it contributes to prison overcrowding. 

The approach of the study is qualitative in nature, focusing on understanding legal principles, 

judicial interpretation, and real-life implications of bail decisions. It also adopts a critical 

perspective to identify gaps between law and its implementation. 

 

 

Research Questions 

 

1. How does the bail system in India influence the growing problem of prison overcrowding? 

2. To what extent does the inability to secure bail contribute to the prolonged detention of 

undertrial prisoners in India? 

3. Are the current bail provisions under Indian criminal law effectively protecting the 

constitutional right to personal liberty under Article 21? 

4. What role do economic and social inequalities play in determining access to bail for 

accused persons in India? 

5. How has the judiciary in India interpreted and applied the principles of bail, particularly 

the idea that “bail is the rule and jail is the exception”? 

6. Why do inconsistencies and delays in the judicial process lead to excessive reliance on pre- 

trial detention? 

7. What structural or procedural reforms can make the bail system more fair, accessible, and 

effective in reducing prison overcrowding? 

 

Objectives of the Study 

The main aim of this research is to understand how the bail system in India, despite being 

designed as a safeguard of personal liberty, has become one of the contributing factors to prison 

overcrowding. The study approaches this issue not only from a legal perspective but also from 

a practical and human standpoint, focusing on how laws operate in real-life conditions and 
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affect individuals awaiting trial. 

 

In line with this aim, the study has the following objectives: 

 To examine how the bail system in India contributes to prison overcrowding, 

particularly by analyzing its impact on the large population of undertrial prisoners who 

remain in custody without conviction. 

 

5 Bharatiya Nagarik Suraksha Sanhita, No. 46 of 2023, 
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 To understand the relationship between denial or delay of bail and prolonged pre- 

trial detention, and how this leads to unnecessary incarceration even in cases where 

bail could be granted. 

 To evaluate whether the current bail framework effectively protects the 

constitutional right to personal liberty under Article 21, and whether its 

implementation aligns with the principle that liberty should be the norm and detention 

the exception. 

 To analyze the role of socio-economic conditions in access to bail, especially how 

poverty, lack of sureties, and limited legal awareness disproportionately affect 

marginalized groups. 

 To study judicial interpretation and application of bail principles in India, 

including how courts have balanced individual liberty with concerns of justice, public 

safety, and procedural fairness. 

 To identify the practical challenges within the criminal justice system, such as 

procedural delays, inconsistent judicial decisions, and overburdened courts, which 

contribute to excessive reliance on pre-trial detention. 

 To explore possible reforms and alternatives to improve the bail system, with the 

aim of making it more accessible, consistent, and effective in reducing unnecessary 

imprisonment and easing pressure on prisons. 

 

Research Gap 

Although the bail system in India has been extensively discussed in judicial decisions, 

statutory provisions, and policy reports, the existing body of literature remains largely 

doctrinal and descriptive, focusing primarily on constitutional principles and legal 

provisions rather than their practical implications. Judicial pronouncements such as 

Hussainara Khatoon v. State of Bihar and State of Rajasthan v. Balchand6 have firmly 

established the importance of personal liberty and the principle that bail is the rule and jail 

is the exception. However, there remains a significant gap between these legal ideals and 

their actual implementation. 

 

Most studies, including reports by the National Crime Records Bureau and the Law 

Commission of India, provide statistical data or recommend reforms, but do not sufficiently 

analyse how procedural inefficiencies, judicial discretion, and socio-economic barriers 

collectively operate within the bail system to produce outcomes such as prolonged 
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undertrial detention and prison overcrowding. 

 

Further, existing literature tends to examine issues like undertrial detention, judicial delay, 

and prison conditions in isolation. There is a lack of integrated doctrinal analysis that 

connects: 

 statutory bail provisions, 

 

 

6 State of Rajasthan v. Balchand, AIR 1977 SC 2447. 
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 judicial interpretation, and 

 their systemic impact on prison overcrowding. 

Additionally, while recent judgments such as Satender Kumar Antil v. CBI attempt to bring 

uniformity in bail practices, there is limited scholarly engagement examining whether these 

directions have effectively addressed inconsistencies at the level of implementation. 

Therefore, the present study seeks to bridge this gap by critically analysing the bail system 

within the existing legal framework and examining how its practical application contributes 

to prison overcrowding, while remaining within a doctrinal and analytical research 

approach. 

 

 

Literature Review 

 

The bail system in India has been widely examined through judicial decisions, statutory 

interpretation, and policy-oriented studies. The existing literature primarily adopts a doctrinal 

approach, focusing on constitutional principles, legislative provisions, and judicial 

interpretation of bail. While these studies provide a strong legal foundation, they often fall short 

in explaining the gap between legal norms and practical outcomes. 

 

The following analytical framework synthesises the contradictions in current scholarship, 

evaluates the limitations of existing institutional reports, and positions my research within the 

evolving legal landscape of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023. 

 

1. Contradictions in Scholarly and Judicial Thought 

o The "Rule vs. Exception" Paradox: While the judiciary, following State of 

Rajasthan v. Balchand, maintains that "bail is the rule and jail is the exception," 

scholars and policy reports (such as those from the Vidhi Centre for Legal Policy)7 

point to a "contrasting ground reality" where detention has become the default for over 

60% of the prison population. The contradiction lies in whether the "gatekeeper" of 

liberty is the legal principle itself or the subjective judicial discretion exercised at the 

trial court level, which often adopts a restrictive "cautionary" approach in direct 

opposition to Supreme Court mandates. 

o Legal Entitlement vs. Financial Privilege: There is a sharp scholarly debate 

regarding the nature of bail. While statutes (now Section 478 of the BNSS)8 frame bail 
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as a statutory right for bailable offences, researchers highlight that the heavy reliance 

on monetary sureties effectively transforms this right into a financial privilege. This 

creates a "structural inequality" where liberty is linked to economic capacity rather 

than legal merit, a concept scholars describe as "invisible punishment" for the poor. 

 

 

 

 

 

7 VIDHI CTR. FOR LEGAL POL’Y, UNDERTRIAL JUSTICE IN INDIA: BAIL, DELAY AND INEQUALITY 

(2021). 

8 Bharatiya Nagarik Suraksha Sanhita, No. 46 of 2023, sec. 478. 
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2. Evaluation of Existing Works: Strengths and Weaknesses 

o Institutional Reports (NCRB & Law Commission)9: 

 Strengths: These reports provide the essential empirical foundation, proving that 

overcrowding is a systemic outcome of undertrial accumulation rather than just 

rising crime rates. 

 Weaknesses: They are often criticized for being purely quantitative. While they 

identify that delays occur, they frequently fail to engage with the qualitative 

human dimension the psychological stress and loss of dignity that occur when 

the system struggles to function. Furthermore, while the Law Commission 

suggests legislative amendments, it often overlooks the implementation gap at 

the police and lower-court levels. 

o International/Comparative Frameworks: 

 Strengths: Research from the UNODC and European councils offers a roadmap 

for non-custodial measures (e.g., electronic monitoring, risk-based assessments) 

that decouple liberty from money. 

 Weaknesses: Existing Indian literature often treats these as abstract ideals. There 

is a notable weakness in failing to address the infrastructure deficit in India that 

prevents the immediate adoption of technology-based monitoring like GPS 

tagging. 

3. Positioning of The Research Paper 

This study moves beyond the existing descriptive literature by positioning itself at the 

intersection of procedural modernization and human centered reform. 

o Bridging the Statutory Shift: While much existing literature focuses on the old Code 

of Criminal Procedure (1973), this paper provides a critical early analysis of the 

Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023. It specifically evaluates 

whether new provisions, such as Section 482 (Anticipatory Bail) and Section 480 

(Discretion in non-bailable offences)10, truly modernize the system or merely re- 

package old procedural rigidities. 

o The "Human Centered" Contribution: Unlike purely legalistic commentaries, this 

research argues that bail reform is a constitutional and moral obligation. By 

synthesizing socio-economic data with judicial trends (from Hussainara Khatoon to 

Satender Kumar Antil), this paper contributes a holistic framework that views prison 

overcrowding not as an administrative hurdle, but as a direct violation of the Article 

21 right to dignity. 
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o Strategic Synthesis: The unique contribution of this paper is its argument that 

overcrowding is "less a prison problem and more a bail system problem". It shifts 

the focus of the solution from building more prisons to reforming the "gatekeeping" 

mechanisms of the bail process. 

 

 

 

9 NAT’L CRIME RECORDS BUREAU, PRISON STATISTICS INDIA 2022 (2023). 

10 Bharatiya Nagarik Suraksha Sanhita, No. 46 of 2023, sec 478, 480, 482, 483. 
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2. CONCEPTUAL FRAMEWORK 

The conceptual framework of this research paper is built around a simple but powerful idea: 

the way bail is granted or denied in India directly shapes the size and condition of prison 

populations, especially undertrial prisoners. At its core, the framework connects three key 

concepts bail as a legal safeguard, judicial discretion in its application, and prison 

overcrowding as a systemic outcome and examines how these interact in real-life criminal 

justice practice. 

 

Bail as a Constitutional and Legal Safeguard 

In Indian criminal law, bail is not merely a procedural step; it is a reflection of the constitutional 

commitment to personal liberty under Article 21 of the Constitution of India. The principle that 

“bail is the rule and jail is the exception” has been repeatedly affirmed by the judiciary to ensure 

that a person is not punished before conviction. In theory, bail operates as a protective 

mechanism that balances two competing interests: the right of an accused to liberty and the 

interest of the State in ensuring fair trial proceedings. 

However, in practice, this ideal is often weakened by procedural complexities and uneven 

application. Bail provisions under the Code of Criminal Procedure, 1973 (now largely reflected 

in the Bharatiya Nagarik Suraksha Sanhita, 2023 in the reformed framework) give courts wide 

discretion in deciding whether to grant bail, especially in non-bailable offences. 

 

Judicial Discretion and Its Uneven Application 

A central part of this framework is the role of judicial discretion. While discretion allows courts 

to consider individual circumstances, it also creates inconsistency in bail decisions across 

different courts and jurisdictions. In many cases, lower courts tend to adopt a cautious or 

restrictive approach, particularly in serious or sensitive offences, resulting in prolonged pre- 

trial detention. 

The Supreme Court has repeatedly emphasized that deprivation of liberty should not become a 

mechanical consequence of arrest. In Arnesh Kumar v. State of Bihar11, the Court warned 

against unnecessary arrests and stressed the importance of applying mind before curtailing 

liberty. Similarly, in Satender Kumar Antil v. CBI12, the Court laid down structured guidelines 

for bail, highlighting that arrest should not be routine and bail should be considered more 

liberally in appropriate cases. 

Despite these directions, gaps remain in implementation, especially at the police and trial court 

levels, where systemic pressure and lack of awareness often result in restrictive bail outcomes. 
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Socio-Economic Barriers to Bail Access 

Another important layer of the conceptual framework is the socio-economic dimension of bail. 

Bail in India is often tied to financial conditions such as surety bonds or monetary guarantees. 

 

 

11 Arnesh Kumar v. State of Bihar, (2014) 8 SCC 273. 

12 Satender Kumar Antil v. CBI, 2022 SCC OnLine SC 825. 
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For economically weaker sections of society, these requirements become a major barrier to 

release, even in cases involving minor offences. 

This creates a situation where liberty is indirectly linked to financial capacity rather than legal 

merit. As highlighted in legal policy research, poverty and lack of legal awareness significantly 

increase the likelihood of prolonged detention among undertrial prisoners. This introduces a 

structural inequality into the bail system, where justice is not experienced uniformly across 

social classes. 

 

Bail and Prison Overcrowding: The Systemic Link 

The final component of the framework connects bail practices to prison overcrowding. When 

bail is delayed, denied, or made inaccessible, accused persons remain in custody for extended 

periods, often stretching into months or years before their cases are decided. This contributes 

directly to the rising population of undertrial prisoners, who form the majority of India’s prison 

population. 

According to the National Crime Records Bureau (NCRB)13, undertrial prisoners consistently 

account for more than half of the total prison population in India, highlighting a systemic issue 

rather than isolated failure. Overcrowding not only affects prison infrastructure but also raises 

serious concerns regarding human dignity, access to healthcare, and rehabilitation. 

 

Interconnection of the Concepts 

The conceptual framework therefore operates on the following interconnected understanding: 

 Bail laws are intended to protect liberty 

 Judicial discretion determines how these laws are applied 

 Socio-economic realities influence access to bail 

 Resulting outcome is prison overcrowding due to prolonged undertrial detention 

This interconnected structure helps explain that prison overcrowding is not merely a result of 

high crime rates, but also a consequence of how bail is practically implemented within the 

justice system. 

 

3. BAIL SYSTEM IN INDIA: LEGAL POSITION 

The bail system in India represents a delicate balance between the protection of individual 

liberty and the needs of criminal justice administration. While it is rooted in constitutional 

principles under Article 21, its practical functioning is governed by the Bharatiya Nagarik 

Suraksha Sanhita, 2023 (BNSS), which modernizes and replaces earlier procedural law. The 
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legal position of bail is therefore a combination of constitutional guarantees, statutory 

provisions, and judicial interpretation. 

 

Constitutional Foundation of Bail 

The constitutional foundation of bail lies in Article 21 of the Constitution of India, which 

ensures that no person shall be deprived of life or personal liberty except according to a fair, 

 

13 Prison Statistics India 2022, NAT’L CRIME RECORDS BUREAU (2023). 
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just, and reasonable procedure. The Supreme Court in Maneka Gandhi v. Union of India14 

expanded this principle, holding that any procedure affecting liberty must be non-arbitrary and 

reasonable. This constitutional interpretation gives bail its human rights dimension, ensuring 

that detention before conviction remains an exception rather than the norm. 

 

Statutory Framework of Bail under BNSS 

The bail system is now governed under the Bharatiya Nagarik Suraksha Sanhita, 2023 

(BNSS)15, and its key provisions include: 

a. Bail in Bailable Offences – Section 478 BNSS 

Section 478 provides that in bailable offences, bail is a statutory right of the accused. 

Once the accused offers to furnish bail, they must be released without discretion being 

exercised against them. This reflects the principle that minor offences should not lead 

to unnecessary incarceration. 

b. Bail in Non-Bailable Offences – Section 480 BNSS 

Section 480 empowers Magistrates to grant bail in non-bailable offences. However, this 

power is discretionary. Courts must consider factors such as: 

 Nature and gravity of the offence 

 Possibility of absconding 

 Likelihood of tampering with evidence 

 Overall interests of justice 

This section reflects the balancing role of the judiciary between liberty and societal 

safety. 

c. Special Powers of High Court and Sessions Court – Section 483 BNSS 

Section 483 grants wide powers to High Courts and Sessions Courts to grant bail in 

both bailable and non-bailable offences. This provision acts as a corrective mechanism 

when lower courts deny bail unjustly or inconsistently. 

d. Anticipatory Bail – Section 482 BNSS 

Section 482 introduces the provision for anticipatory bail, allowing a person to seek 

bail in anticipation of arrest. This is a crucial safeguard against misuse of arrest powers 

and ensures that personal liberty is protected even before actual detention occurs. 

 

Judicial Discretion in Bail under BNSS 

Although the Bharatiya Nagarik Suraksha Sanhita (BNSS) provides structured provisions 
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governing bail, the exercise of judicial discretion remains central to bail decisions. Courts are 

required to evaluate each case individually by considering both legal and factual circumstances. 

This statutory framework operates under the overarching judicial philosophy discussed in 

Section 5. 

 

 

 

14 Maneka Gandhi v. Union of India, (1978) 1 SCC 248. 

15 Bharatiya Nagarik Suraksha Sanhita, No. 46 of 2023, §§ 478, 480, 482, 483. 
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The Supreme Court has also emphasized that judicial discretion must not become arbitrariness. 

In Gudikanti Narasimhulu v. Public Prosecutor16, the Court recognized personal liberty as a 

fundamental value that cannot be casually restricted. 

However, in practice, inconsistency in judicial reasoning, particularly at the trial court level, 

continues to affect the uniform application of these principles. 

 

Bail in Non-Bailable Offences 

Under Section 480 BNSS, bail in non-bailable offences depends entirely on judicial 

satisfaction. Courts must assess whether releasing the accused would: 

 Harm the investigation 

 Threaten witnesses 

 Lead to absconding 

While this ensures caution in serious cases, it also leads to prolonged pre-trial detention, 

especially for economically weaker individuals who cannot meet bail conditions. 

 

Safeguards Against Misuse of Arrest Powers 

The Supreme Court in Arnesh Kumar v. State of Bihar strongly warned against unnecessary 

arrests and directed that detention should not be automatic. This judgment aligns with the spirit 

of BNSS by reinforcing that arrest must be justified and not routine. 

Such safeguards indirectly strengthen the bail system by reducing unnecessary incarceration at 

the initial stage itself. 

 

Human Rights Perspective on Bail 

Modern bail jurisprudence increasingly recognizes that prolonged detention without conviction 

violates human dignity. In Satender Kumar Antil v. CBI, the Supreme Court issued structured 

guidelines to ensure uniform bail practices and reduce unnecessary incarceration. 

This reflects a shift from a purely procedural approach to a rights-based interpretation of 

bail, where liberty and dignity are central considerations. 

 

Gap Between Law and Reality 

Although BNSS provides a structured and progressive legal framework, its implementation 

often falls short due to: 

 Economic inequality in accessing bail 

 Judicial delays 
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 Inconsistent application of discretion 

 Overburdened courts 

 

 

 

 

 

16 Gudikanti Narasimhulu v. Public Prosecutor, (1978) 1 SCC 240. 
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 As a result, many individuals remain in custody not because of legal guilt but due to 

procedural and systemic barriers. This gap directly contributes to prison overcrowding 

in India, making bail reform a critical issue. 

The Shadow of Special Legislations: The "Twin Test" Barrier 

A major analytical limitation in the current discourse on prison overcrowding is the 

exclusion of special statutes that intentionally bypass general bail jurisprudence. While the 

BNSS seeks to protect personal liberty as a default, legislations such as the Unlawful 

Activities (Prevention) Act (UAPA)17, the Prevention of Money Laundering Act 

(PMLA), and the Narcotic Drugs and Psychotropic Substances (NDPS) Act create a 

"legal dualism." 

A. The Reversal of the "Bail as a Rule" Principle 

Under these special laws, the constitutional ideal that "jail is the exception", is effectively 

reversed. These statutes often include what is known as the "Twin Test" for bail (e.g., 

Section 45 of PMLA18 or Section 37 of NDPS19). These conditions typically require the 

court to be satisfied that: 

1. There are reasonable grounds for believing the accused is not guilty of the offence. 

2. The accused is not likely to commit any offence while on bail. 

B. Impact on Undertrial Detention 

The inclusion of these conditions makes securing bail nearly impossible during the early 

stages of a trial. This leads to several systemic consequences that directly contribute to the 

paper's core hypothesis regarding overcrowding: 

 Prolonged Pre-trial Incarceration: Because the burden of proof is shifted toward the 

accused at the bail stage, individuals charged under these acts often spend years in 

custody before the trial even commences. 

 The "Punishment by Trial" Phenomenon: When bail is denied under these stringent 

conditions, the trial itself becomes a form of detention without conviction, a concern 

the paper identifies as a violation of Article 21. 

 Statutory Rigidity vs. Judicial Discretion: While the paper argues that judicial 

discretion is a factor in overcrowding, these special laws strictly limit that discretion, 

forcing judges to deny bail even when they might otherwise favour liberty. 

C. Contribution to Overcrowding Statistics 

Although cases under UAPA or PMLA may be fewer in number compared to general 

criminal cases, the duration of stay for these undertrials is significantly longer. This 

"accumulation effect" places an enduring burden on high-security prison infrastructure that 
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general bail reforms (like those in the BNSS) cannot easily resolve. 

 

17 Unlawful Activities (Prevention) Act, No. 37 of 1967. 

18 Prevention of Money Laundering Act, No. 15 of 2003, sec. 45. 

19 Narcotic Drugs and Psychotropic Substances Act, No. 61 of 1985, sec. 37. 
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4. BAIL AND PRISON OVERCROWDING: THE LINK 

The connection between the bail system and prison overcrowding in India is both direct and 

deeply human. On paper, bail is meant to protect personal liberty and ensure that no person is 

unnecessarily kept in custody before being proven guilty. In reality, however, weaknesses in 

the bail system combined with delays in the criminal justice process have made pre-trial 

detention one of the biggest contributors to overcrowded prisons in India. 

At the heart of this issue is a simple but troubling fact: a large number of people in Indian 

prisons are not convicts, but undertrial prisoners waiting for their cases to be decided. 

According to the National Crime Records Bureau (NCRB)20, undertrial prisoners consistently 

make up more than half of India’s total prison population, and in many states, this proportion 

is even higher. This means that prisons are not primarily holding those who have been punished 

after conviction, but those who are still legally presumed innocent. 

 

 

How Bail Denial Leads to Overcrowding 

The most direct link between bail and overcrowding is the denial or delay of bail. When courts 

deny bail or impose conditions that accused persons cannot realistically meet, they remain in 

custody for long periods. Even in cases involving minor offences, individuals often spend 

months or years in jail simply because they cannot furnish sureties or financial guarantees. 

This situation turns bail from a safeguard into a barrier. Instead of acting as a mechanism to 

protect liberty, it becomes a filter that disproportionately affects poor and marginalized 

individuals. As a result, prisons gradually fill with undertrial prisoners who are legally innocent 

but practically detained. 

Delayed Trials and Prolonged Detention 

Another important factor linking bail to overcrowding is the delay in the trial process. Even 

when bail is granted, many accused remain in custody because hearings are postponed, 

investigations are incomplete, or court dockets are overburdened. 

The Law Commission of India has repeatedly highlighted that delays in criminal trials are one 

of the major reasons for excessive undertrial detention. When justice is slow, bail loses much 

of its practical meaning because liberty depends not only on legal entitlement but also on how 

quickly the system functions. 

Economic Inequality and “Invisible Detention” 

A critical but often overlooked aspect of this link is economic inequality. Bail in India 
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frequently involves conditions such as surety bonds or financial guarantees. For individuals 

from economically weaker backgrounds, these conditions are difficult or sometimes impossible 

to meet. 

This creates a situation where two people accused of the same offence may experience 

completely different outcomes one secures release, while the other remains in jail due to 

 

20 NAT’L CRIME RECORDS BUREAU, PRISON STATISTICS INDIA 2023 (2024). 
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poverty. Legal scholars and policy reports have described this as a form of “invisible 

punishment,” where poverty itself becomes a reason for continued incarceration. 

Judicial Caution and Overuse of Detention 

Courts often exercise caution in granting bail, especially in serious or sensitive cases. While 

this caution is intended to protect investigation and public interest, it sometimes leads to 

overuse of pre-trial detention as a default option. 

The Supreme Court has repeatedly emphasized that arrest and detention should not be 

automatic. In Arnab Manoranjan Goswami v. State of Maharashtra21, the Court stressed that 

personal liberty must be protected against unnecessary curtailment and that courts must be 

vigilant while deciding bail matters. Despite such directions, inconsistent application at lower 

levels continues to contribute to unnecessary incarceration. 

Systemic Impact on Prison Infrastructure 

The cumulative effect of bail denial, delayed trials, and economic barriers is visible in the 

overcrowding of prisons across India. Overcrowded prisons lead to several serious 

consequences: 

 Poor living conditions 

 Inadequate healthcare 

 Limited access to legal aid 

 Psychological stress and loss of dignity 

The Supreme Court in In Re: Inhuman Conditions in 138222 Prisons acknowledged that 

overcrowding violates basic human rights and directed reforms in prison administration. 

However, as long as undertrial detention remains high, prison reform alone cannot solve the 

problem. 

The Core Link: Bail System as a Gatekeeper 

Ultimately, the bail system acts as a gatekeeper of the prison population. When bail is 

accessible, fair, and timely, prisons remain limited to convicted offenders or serious cases. 

When bail is restrictive, inconsistent, or economically biased, prisons become overcrowded 

with undertrial prisoners. 

This shows that prison overcrowding is not only a consequence of crime rates but also a 

reflection of how effectively the bail system operates. In many ways, overcrowding is less a 

prison problem and more a bail system problem that manifests inside prisons. 

Human Perspective 

Beyond statistics and legal provisions, this issue has a human dimension. Every undertrial 

prisoner who remains in custody due to inability to secure bail represents a story of delayed 
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21 Arnab Manoranjan Goswami v. State of Maharashtra, (2020) 10 SCC 738. 

22 In Re: Inhuman Conditions in 1382 Prisons, (2016) 3 SCC 700. 
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justice. For many, the punishment begins long before conviction, not because the law intends 

it, but because the system struggles to function efficiently. 

Empirical Evidence: Statistical Trends in Undertrial Detention (2021–2023) 

To strengthen the empirical foundation of the claim that the bail system is a "gatekeeper" of 

prison populations, it is necessary to examine the specific trajectory of undertrial accumulation. 

The following data, synthesized from NCRB reports (2021-2023), illustrates that the issue is 

not static but escalating. 

Year-Wise National Comparison 

The national average for undertrial prisoners has consistently exceeded the "50% to 60%" 

threshold mentioned in general scholarship, reaching critical levels in the post-pandemic 

period. 

 

Year Total Prison Population Undertrial Prisoners % of Total Population 

2021 5,54,034 4,27,165 77.1% 

2022 5,73,220 4,34,302 75.8% 

2023 5,92,400 4,50,000 76% 

Note: Figures for 2023 are based on provisional data and external research to be verified 

against the latest NCRB23 release. 

Analysis: This data confirms that more than three out of every four prisoners in India are 

awaiting trial. This contradicts the judicial ideal of "bail as the rule", and proves that the 

"systemic link" to overcrowding is a permanent structural feature of the current legal landscape. 

State-Wise Disparity and Overcrowding (2022 Data) 

The national average masks extreme disparities in specific states where the bail system’s failure 

is most acute. 

 

State/UT Occupancy Rate (%) Undertrials as % of State Prison Pop. 

Uttar Pradesh 175% 72% 

Bihar 115% 88% 

Delhi (Tihar) 185% 91% 

Madhya Pradesh 165% 68% 
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23 Prison Statistics India 2021–2023, NAT’L CRIME RECORDS BUREAU. 
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Empirical Insight: In jurisdictions like Delhi and Bihar, the undertrial population exceeds 

85-90%24, effectively meaning that the prison system in these regions is almost exclusively 

dedicated to detaining those legally presumed innocent. This highlights the "Implementation 

Gap" where trial courts in high-volume states adopt the most restrictive interpretations of bail 

discretion. 

Socio-Economic Correlation 

The statistics further validate the paper's argument regarding economic barriers. NCRB data 

consistently shows that: 

 Approximately 25-30% of undertrials are illiterate. 

 Over 70% belong to marginalized groups (SC/ST/OBC), supporting the hypothesis that 

poverty and lack of legal awareness are primary drivers of continued incarceration. 

 

 

 

5. JUDICIAL APPROACH TOWARDS BAIL 

The judicial approach towards bail in India reflects a continuous effort to balance two 

competing values: individual liberty on one hand, and the interests of justice, investigation, 

and society on the other. Over time, Indian courts especially the Supreme Court have 

developed a rich body of jurisprudence that treats bail not as a technical legal relief, but as a 

fundamental expression of constitutional freedom under Article 21. However, the real 

challenge lies in ensuring that these principles are consistently applied at all levels of the 

judiciary. 

 

 

Bail as a Rule, Not an Exception 

One of the most influential judicial principles in Indian bail jurisprudence is that “bail is the 

rule and jail is the exception.” This principle was firmly established in State of Rajasthan v. 

Balchand, where the Supreme Court emphasized that deprivation of liberty before conviction 

should not be the normal practice. 

This approach reflects the Court’s recognition that arrest and detention are serious intrusions 

into personal freedom and must be justified by strong reasons. Over time, this principle has 

become a guiding philosophy for courts while deciding bail applications, especially in cases 

involving undertrial prisoners. 
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Protection of Personal Liberty 

The judiciary has consistently interpreted bail through the lens of Article 21 of the 

Constitution, which guarantees the right to life and personal liberty. In Maneka Gandhi v. 

Union of India, the Supreme Court expanded the meaning of Article 21 by holding that any 

procedure affecting liberty must be fair, just, and reasonable. 

 

24 Prison Statistics India 2022, NAT’L CRIME RECORDS BUREAU (2023). 
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Building on this, courts have repeatedly held that bail decisions should not be mechanical or 

punitive. Instead, they must reflect a careful balancing of individual rights and societal 

interests. This human rights-based interpretation ensures that bail is treated as an essential 

safeguard rather than a discretionary privilege. 

 

 

Judicial Concern Over Misuse of Arrest Powers 

A significant aspect of the judicial approach is the Court’s concern over the misuse of arrest 

powers by law enforcement agencies. In Arnesh Kumar v. State of Bihar, the Supreme Court 

observed that unnecessary arrests not only violate personal liberty but also contribute to 

overcrowding in prisons. 

The Court directed that arrest should not be automatic and must be justified by necessity. This 

judgment indirectly strengthens the bail system by reducing unnecessary detention at the initial 

stage itself. It reflects a shift from a custodial mindset to a liberty-oriented approach. 

Structured Bail Guidelines and Recent Reforms 

In recent years, the Supreme Court has attempted to bring more structure and uniformity to bail 

decisions. In Satender Kumar Antil v. CBI25, the Court issued detailed guidelines to reduce 

inconsistency in bail orders and to ensure that undertrial detention is minimized. 

The judgment highlighted that bail practices across India suffer from lack of uniform standards, 

leading to unequal treatment of similarly placed accused persons. The Court stressed that 

liberty should not depend on procedural inefficiencies or subjective judicial caution. 

This reflects a modern judicial trend toward standardization, fairness, and reduction of 

unnecessary incarceration. 

Balancing Liberty and Societal Interest 

While the judiciary strongly protects liberty, it also recognizes that bail cannot be granted 

blindly in all cases. Courts carefully consider factors such as: 

 Seriousness of the offence 

 Possibility of absconding 

 Risk of witness tampering 

 Impact on public interest 

In Gudikanti Narasimhulu v. Public Prosecutor, the Supreme Court described bail as a delicate 

judicial exercise that must balance human liberty with societal safety. This balancing act forms 

the core of judicial reasoning in bail matters. 

Judicial Sensitivity Towards Undertrial Prisoners 
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The judiciary has also shown increasing sensitivity toward the plight of undertrial prisoners, 

many of whom remain in custody for long periods without conviction. In Hussainara Khatoon 

 

25 Satender Kumar Antil v. Central Bureau of Investigation, 2022 SCC OnLine SC 825. 
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v. State of Bihar, the Supreme Court brought national attention to the issue of prolonged 

undertrial detention and recognized the right to a speedy trial as part of Article 21. 

This case marked a turning point in Indian criminal jurisprudence by linking bail, delay in 

trials, and prison overcrowding within a constitutional framework of justice and fairness. 

Gap Between Judicial Principles and Ground Reality 

Despite progressive judicial pronouncements, a significant gap remains between legal 

principles and their implementation. Lower courts, often burdened with heavy caseloads and 

procedural caution, sometimes adopt a restrictive approach to bail. This leads to prolonged 

detention even in cases where higher courts have emphasized liberty. 

As a result, the judicial approach, though constitutionally strong, does not always translate into 

uniform practice, contributing indirectly to prison overcrowding. 

Human Dimension of Judicial Approach 

At its core, the judicial approach towards bail is not just about legal reasoning; it is about 

human lives affected by delay, detention, and uncertainty26. Every bail decision has real 

consequences sometimes determining whether a person returns home or remains in custody for 

months or years. 

The judiciary, therefore, plays a critical role not only in interpreting law but also in shaping the 

lived experience of justice in India. 

 

6. PROBLEMS IN THE BAIL SYSTEM IN INDIA 

The bail system in India, although built on the strong constitutional promise of personal liberty 

under Article 21, faces serious practical challenges. These challenges are not merely technical 

issues in criminal procedure; they directly affect people’s lives, often determining whether an 

accused person returns home or remains in jail for months or even years without conviction. 

The gap between what bail is supposed to achieve and how it actually functions creates several 

deep-rooted problems in the criminal justice system. 

 

Over-reliance on Judicial Discretion 

One of the most significant problems in the bail system is the wide and often inconsistent use 

of judicial discretion27. While discretion is necessary to assess individual cases, it also leads 

to different outcomes for similar cases. Two individuals accused of similar offences may 

receive completely different bail decisions depending on the court, judge, or jurisdiction. 

This inconsistency weakens legal certainty and creates unpredictability in bail outcomes. The 
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Supreme Court has repeatedly emphasized that discretion in bail matters must be guided by 

clear principles and not personal caution or subjective interpretation. However, in practice, 

uniformity remains a challenge, especially in lower courts. 

 

26 S. KRISHNAMURTHY, LAW OF BAIL (2d ed. 2017). 

27 UPENDRA BAXI, CRIMINAL JUSTICE IN INDIA (2005). 
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Economic Inequality and “Bail as a Privilege” 

A major structural issue in the bail system is its financial dependency. Although bail is legally 

a right in many situations, its practical application often depends on the accused’s economic 

capacity. Courts frequently impose conditions such as surety bonds, cash deposits, or local 

guarantors. 

For economically weaker individuals, these conditions become barriers to freedom. As a result, 

bail sometimes functions not as a legal safeguard but as a privilege available only to those who 

can afford it. Legal research has consistently shown that poverty plays a major role in prolonged 

pre-trial detention in India. This creates an unequal justice system where liberty is indirectly 

linked to financial status. 

Delay in Investigation and Trial 

Another serious problem is the delay in criminal investigations and court proceedings. Even 

when bail is granted or eligible, individuals often remain in custody due to slow trial progress 

or incomplete investigations. 

India’s criminal justice system faces a massive backlog of cases, leading to prolonged 

undertrial detention. The Law Commission28 of India has highlighted that delays in trial 

proceedings are one of the key reasons for prison overcrowding. When justice is delayed, bail 

loses its practical meaning because liberty becomes dependent on procedural speed rather than 

legal entitlement. 

Excessive and Unnecessary Arrests 

Despite judicial warnings, unnecessary arrests remain a persistent problem. In many cases, 

individuals are arrested even when detention is not required for investigation. This leads to 

automatic entry into the prison system before bail can even be considered. 

The Supreme Court in Arnesh Kumar v. State of Bihar29 clearly stated that arrest should not be 

routine and must be justified with proper reasoning. However, lack of strict enforcement of 

these guidelines at the ground level continues to contribute to unnecessary incarceration and 

overcrowding. 

Lack of Uniform Bail Guidelines 

Another structural weakness is the absence of uniform and binding bail guidelines applicable 

across all courts. Although higher judiciary decisions provide principles, their implementation 

varies widely at the trial court level. 

This results in subjective decision-making, where bail outcomes depend heavily on individual 

judicial approach rather than standardized legal criteria. The Supreme Court in Satender Kumar 

Antil v. CBI attempted to address this issue by issuing structured guidelines to bring consistency 
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in bail decisions, but implementation remains uneven. 

 

 

 

28 LAW COMM’N OF INDIA, REPORT NO. 268: AMENDMENTS TO CRIMINAL PROCEDURE CODE, 1973 

(2017). 

29 Arnesh Kumar v. State of Bihar, (2014) 8 SCC 273. 
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Overcrowding of Courts and Judicial Burden 

India’s courts are heavily overburdened with pending cases, which affects the speed and quality 

of bail hearings. Judges often have limited time to examine bail applications in detail, leading 

to either mechanical rejection or cautious denial of bail. 

This institutional pressure indirectly contributes to prolonged detention, as bail decisions are 

delayed or not thoroughly considered. Overburdened courts therefore become an indirect factor 

in prison overcrowding. 

Weak Legal Aid and Lack of Awareness 

Many undertrial prisoners are unaware of their legal rights or do not have access to effective 

legal representation. Legal aid services, although constitutionally recognized, are often under- 

resourced or inefficient in practice. 

As a result, many accused persons fail to apply for bail or are unable to present strong legal 

arguments in their favour. Studies by legal policy institutions have shown that lack of legal 

awareness is a key reason for prolonged pre-trial detention in India. 

Human Consequences of Systemic Failures 

Beyond legal and procedural issues, the bail system’s problems have a deep human impact. 

Every delay in bail or denial of liberty affects not just the accused but also their families, 

livelihoods, and mental well-being. Many undertrial prisoners spend months or years in 

overcrowded prisons without being convicted of any crime. 

This reality highlights that bail is not just a legal issue it is a human rights concern that directly 

affects dignity, equality, and justice. 

The Impact of Special Legislations (UAPA, PMLA, NDPS) 

You must explain that for a significant number of undertrials, the general "bail as a rule" 

principle is completely bypassed by "Twin Test" conditions30. In these cases, the law creates 

a "statutory rigidity" that forces judges to deny bail, directly contributing to the most prolonged 

and difficult-to-resolve cases of undertrial accumulation. 

 

 

7. COMPARATIVE / REFORM PERSPECTIVE 

The issue of bail and its link to prison overcrowding in India becomes clearer when we step 

outside the domestic legal system and look at how other jurisdictions handle pre-trial detention. 

A comparative perspective shows that many legal systems have gradually moved away from a 

heavy reliance on incarceration and have instead developed non-custodial, rights-based, and 
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risk-based approaches to bail31. This contrast helps highlight both the strengths and 

limitations of the Indian bail framework and points toward meaningful reforms. 

 

 

 

 

30 Narcotic Drugs and Psychotropic Substances Act, No. 61 of 1985, sec 37. 

31 Bail Act 1976, c. 63, (UK). 
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Shift from Financial Bail to Risk-Based Systems: The German Model 

In contrast to the Indian bail system's heavy reliance on financial conditions, many modern 

jurisdictions prioritize risk-based assessments. A primary example is Germany’s 

Strafprozessordnung (STPO). 

 Specific Practice: Under Section 116 of the STPO32, German courts are empowered 

to suspend the execution of an arrest warrant if less severe measures such as reporting 

to police at specific intervals or geographical restrictions can sufficiently mitigate the 

risk of flight or evidence tampering. 

 Comparative Insight: While Indian trial courts often adopt a "cautionary" approach 

that defaults to detention, the German framework provides a clear statutory mandate to 

seek the "least restrictive means," effectively decoupling liberty from an accused's 

financial status. 

In several jurisdictions, the traditional idea of bail based primarily on money or surety has been 

replaced or significantly reduced. Instead of asking whether an accused can afford release, 

courts increasingly focus on risk assessment such as whether the person is likely to flee, 

interfere with evidence, or pose a danger to society. 

For example, many countries in Europe and parts of North America use non-monetary bail 

conditions such as reporting requirements, electronic monitoring, or travel restrictions. This 

ensures that liberty is not directly tied to financial capacity. Legal policy studies suggest that 

such systems reduce unnecessary pre-trial detention while still protecting the integrity of 

investigations. 

In comparison, India’s bail system still relies heavily on sureties and financial conditions, 

which often disadvantages economically weaker individuals. 

Statutory Presumption of Liberty: The UK Bail Act 1976 

While Indian courts recognize the judicial principle that "bail is the rule and jail is the 

exception", this is often undermined by procedural delays and inconsistent discretion. 

 Specific Practice: The United Kingdom's Bail Act 1976 provides a more robust 

statutory framework by establishing a legal presumption in favor of bail (under 

Section 4)33. This shift places a heavy burden on the prosecution to demonstrate 

"substantial grounds" for believing the defendant will abscond or commit further 

offences. 

 Comparative Insight: In the UK, the use of probation services to supervise accused 

persons in the community offers a practical alternative to the "undertrial accumulation" 

seen in India, where nearly 76% of prisoners remain in custody awaiting trial. 
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Decriminalisation and Diversion Policies 

 

32 Strafprozessordnung [STPO] [Code of Criminal Procedure], sec. 116, translation at https://www.gesetze-im- 

internet.de. 

 

33 Bail Act 1976, c. 63, sec. 4 (UK). 
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A reform-oriented approach in many legal systems also includes diversion of minor offences 

away from the criminal justice system altogether. Instead of arresting and detaining 

individuals for petty offences, authorities issue warnings, impose fines, or use summary 

disposal mechanisms. 

This approach reduces unnecessary burden on prisons and courts. Comparative legal research 

shows that diversion policies significantly reduce undertrial populations and allow the justice 

system to focus on serious crimes. 

In India, while some diversionary mechanisms exist in limited form, their implementation is 

still weak, and minor offences continue to contribute to overcrowding. 

Technology-Based Monitoring: North American Implementation 

The source material notes that technology-based alternatives are still in the "early stages of 

discussion" in India. 

 Specific Practice: In several jurisdictions across the United States, courts utilize 

structured Risk Assessment Tools (such as the Public Safety Assessment) alongside 

Electronic Monitoring (GPS tagging) overseen by the National Institute of Justice34. 

 Comparative Insight: These systems allow for "community-based supervision" that 

preserves human dignity and livelihoods while ensuring trial compliance. For India, 

adopting similar technology-based safeguards could directly address the "systemic 

link" between bail denial and the over-occupancy rates seen in states like Delhi 

(185%) or Uttar Pradesh (175%). 

Strategic Positioning of Reform Needs 

By citing the UK Bail Act 1976 and Germany's Strafprozessordnung, this paper argues that 

India's move toward the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023 must go beyond 

"procedural adjustments". The comparison highlights that a truly "liberty-oriented justice 

system" requires: 

1. Statutory Presumptions: Transitioning judicial principles (like "bail as a rule") into 

mandatory statutory tests similar to the UK model. 

2. Risk-Based Alternatives: Moving away from the "economic barrier" of monetary 

sureties toward the reporting and supervision models practiced in Germany and the US. 

Reform Needs in the Indian Context 

A comparative analysis clearly shows that India’s bail system requires structural reforms rather 

than minor procedural adjustments. Some key reform directions include: 

 Reducing dependence on monetary bail conditions 

 Introducing structured risk-assessment guidelines for bail decisions 
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 Expanding legal aid services to ensure effective representation 

 

34 Nat’l Inst. of Justice, Electronic Monitoring in the Criminal Justice System: Outcomes and Effectiveness 

(2021). 
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 Strengthening probation and community-based supervision systems 

 Increasing use of fast-track bail hearings to reduce detention time 

 Encouraging non-custodial sentencing for minor offences 

The Supreme Court has already indicated the need for reform-oriented thinking in bail 

jurisprudence, particularly in Satender Kumar Antil v. CBI35, where structured guidelines were 

issued to improve consistency in bail decisions. 

Human Rights Perspective on Reform 

From a human rights perspective, reforming the bail system is not just about reducing prison 

numbers it is about ensuring that no person is deprived of liberty simply due to poverty, 

delay, or procedural inefficiency. International human rights standards also emphasize that 

pre-trial detention should be used only as a last resort. 

Reform in this area would bring the Indian criminal justice system closer to its constitutional 

promise of fairness, dignity, and equal protection of law. 

Conclusion of Comparative Insight 

The comparative perspective makes one point very clear: countries that rely less on financial 

bail and more on structured, non-custodial alternatives tend to have lower levels of prison 

overcrowding. For India, adopting similar reforms is not about copying foreign systems, but 

about strengthening its own constitutional values of liberty and justice in a more practical and 

humane way. 

 

8. SUGGESTIONS AND REFORMS 

The analysis of the bail system in India clearly shows that the problem is not only legal in 

nature but also structural and human in impact. Overcrowded prisons, prolonged undertrial 

detention, and unequal access to liberty all point toward a system that needs meaningful reform. 

The objective of reform is not to weaken criminal justice, but to make it more fair, efficient, 

and consistent with the constitutional promise of personal liberty under Article 2136. 

Reforms in this area must therefore focus on reducing unnecessary detention, making bail more 

accessible, and ensuring that liberty is not dependent on financial or procedural disadvantages. 

 

Moving Towards a Presumption of Release in Bail Decisions 

One of the most important reforms needed is a stronger and clearer application of the principle 

that liberty should be the default position. Courts should treat pre-trial detention as an 

exception rather than a routine outcome, especially in cases involving minor or non-violent 
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offences. 

 

35 Satender Kumar Antil v. Central Bureau of Investigation, 2022 SCC OnLine SC 825. 

36 NDIA CONST. art, 21. 
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Judicial guidelines already emphasize this principle, but its application is uneven. 

Strengthening this presumption in practice would reduce unnecessary incarceration and help 

prevent prisons from becoming overcrowded with undertrial prisoners. 

The "presumption of innocence" must be operationalized through a mandatory presumption of 

release. 

 Legal Anchor: This is grounded in Article 21 of the Constitution, which prohibits the 

deprivation of liberty except by "fair, just, and reasonable procedure". 

 Judicial Direction: It must follow the "Final Clarity" established in State of Rajasthan 

v. Balchand (1977), where the Supreme Court mandated that "bail is the rule and jail 

is the exception". 

Reducing Dependence on Monetary Bail Conditions 

A major structural reform needed in India’s bail system is the reduction of financial 

conditions such as surety bonds and cash deposits. These conditions often disadvantage poor 

and marginalized individuals, turning bail into a privilege rather than a right. 

To eliminate the "economic barrier" that leads to "invisible punishment" for the poor, the 

system must shift away from monetary sureties. 

 Legal Recommendation: This reform is anchored in the Law Commission of India’s 

Report No. 268 (2017)37, which specifically recommends amending procedural law to 

allow for release on personal bonds without sureties for indigent persons. 

 Judicial Support: It aligns with Moti Ram v. State of M.P.38 (implied by the source's 

focus on socio-economic equity), ensuring that poverty is never a ground for detention. 

 

Strengthening Legal Aid Services 

Many undertrial prisoners remain in custody simply because they do not have effective legal 

representation. Strengthening free and competent legal aid services is therefore essential. 

Legal aid lawyers should be more actively involved at the pre-arrest and bail application 

stage, not just during trial. Awareness campaigns should also be conducted so that accused 

persons understand their right to apply for bail. 

Reports from legal aid authorities indicate that lack of awareness and poor representation are 

major reasons for prolonged detention in India. 

Legal aid must not be a "trial-stage" remedy but a "pre-arrest" safeguard to prevent unnecessary 

incarceration. 

 Legal Anchor: This is anchored in Article 39A (Equal Justice and Free Legal Aid) and 

the expanded right to a fair trial under Article 21. 
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37 Law Comm’n of India, Report No. 268: Amendments to Criminal Procedure Code, 1973 (2017). 

38 Moti Ram v. State of M.P., (1978) 4 SCC 47. 
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 Institutional Framework: Reforms should follow the NALSA Report (2022), which 

advocates for the active involvement of Legal Aid Defense Counsel (LADC) at the very 

first point of production before a Magistrate. 

 

Introducing Structured Bail Guidelines 

Another important reform is the creation of uniform and structured bail guidelines 

applicable across all courts. While higher courts have provided general principles, their 

implementation remains inconsistent at the lower judiciary level. 

Clear guidelines can help ensure that bail decisions are: 

 More predictable 

 Less arbitrary 

 Based on standardized factors such as risk and severity 

Rather than scattered procedural adjustments, India requires a comprehensive statutory 

framework dedicated solely to bail. 

 Judicial Direction: In Satender Kumar Antil v. CBI (2022), the Supreme Court issued 

a specific directive to the Government of India to consider enacting a standalone "Bail 

Act" to bring uniformity and reduce the "subjective caution" of trial courts. 

 

Expanding Non-Custodial Alternatives 

India must also expand the use of non-custodial alternatives to imprisonment, especially for 

minor offences. These include: 

 Probation 

 Community service 

 Restorative justice programs 

 Diversion schemes for petty offences 

Such measures allow accused persons to remain in society while still being held accountable. 

Comparative studies show that non-custodial measures reduce prison overcrowding without 

increasing crime rates. 

The "default response" of imprisonment for minor offences must be replaced with community- 

based supervision. 

 Statutory Anchor: This is anchored in the Probation of Offenders Act, 195839, and 

Section 360 of the CrPC (now BNSS)40, which empowers courts to release offenders 

on probation for good conduct rather than sentencing them to overcrowded facilities. 
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39 Probation of Offenders Act, No. 20 of 1958. 

40 Code of Criminal Procedure, No. 2 of 1974, sec. 360. 
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Speeding Up Trial and Bail Hearing Processes 

Delay in trial is one of the biggest reasons for overcrowding in prisons. Reforms must focus 

on: 

 Fast-track bail hearings 

 Time-bound disposal of bail applications 

 Increasing judicial manpower 

 Reducing unnecessary adjournments 

Speeding up these processes ensures that bail decisions are meaningful and not rendered 

ineffective by delay. The Law Commission has repeatedly stressed that delay in criminal trials 

is a systemic issue that must be addressed urgently. 

The suggestion for time-bound bail hearings is not merely an administrative preference but a 

constitutional right. 

 Judicial Direction: In Hussainara Khatoon v. State of Bihar (1979), the Supreme 

Court recognized the right to a speedy trial as an integral part of Article 21, 

specifically in the context of undertrial prisoners languishing in jail for periods longer 

than their potential maximum sentence. 

 

Use of Technology in Bail Monitoring 

Technology can also play a role in improving the bail system. Tools such as: 

 Electronic monitoring (ankle bracelets) 

 Digital reporting systems 

 Case tracking platforms 

can help courts ensure compliance with bail conditions without resorting to imprisonment. 

These systems have been successfully used in several jurisdictions to reduce reliance on 

physical detention. 

The use of technology like GPS tagging or digital reporting must be viewed as a tool to uphold 

human dignity. 

 Judicial Anchor: This reform is anchored in the Supreme Court’s ongoing monitoring 

in In Re: Inhuman Conditions in 1382 Prisons (201641), where the Court directed the 

implementation of modern management systems to tackle the "violation of basic human 

rights" caused by overcrowding. 
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Human-Centered Approach to Bail Reform 

 

41 In Re: Inhuman Conditions in 1382 Prisons, (2016) 3 SCC 700. 
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At the heart of all reforms must be a human-centered approach. Bail decisions should not be 

treated as routine procedural matters but as decisions that directly affect human lives, families, 

and dignity. 

Every unnecessary day in custody for an undertrial person represents not just a legal delay, but 

a human cost. Reform must therefore aim to ensure that no person is deprived of liberty 

merely due to poverty, delay, or system inefficiency. 

 

9. CONCLUSION 

The study of the Indian bail system and its inextricable link to prison overcrowding reveals a 

landscape where the constitutional promise of Article 21 that liberty is the norm and detention 

the exception remains a theoretical ideal frequently defeated by operational reality. This 

research concludes that prison overcrowding is not merely a byproduct of rising crime, but a 

systemic outcome of a "gatekeeping" mechanism that has failed to evolve with the needs of a 

modern justice system. 

The Empirical Reality of Systemic Failure 

The empirical foundation of this study, grounded in NCRB data (2021–2023), proves that the 

crisis has reached a breaking point. With a national average of undertrial prisoners exceeding 

75-77% of the total prison population, and reaching critical levels in jurisdictions like Delhi 

(91%) and Bihar (88%)42, the prison system has effectively become a warehouse for those 

legally presumed innocent. This "undertrial accumulation" validates the hypothesis that the 

bail system, rather than the trial itself, has become the primary driver of incarceration in India. 

The Dualism of Indian Bail Jurisprudence 

A significant finding of this study is the "legal dualism" currently existing in India. While the 

Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, offers a structurally modern framework, 

its effectiveness is curtailed by: 

 Economic Barriers: The persistent reliance on monetary sureties transforms a statutory 

right into a financial privilege, leading to the "invisible punishment" of the poor. 

 Special Legislations: Statutes such as the UAPA, PMLA, and NDPS Act impose 

stringent "Twin Test" conditions that effectively bypass general bail jurisprudence, 

creating a two-tier justice system where the nature of the charge determines the 

availability of liberty. 

Comparative Validation and Reform Imperatives 

Comparative analysis demonstrates that India’s reliance on financial bail is increasingly out 

of step with global best practices. Jurisdictions like the United Kingdom (Bail Act 1976) and 
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Germany (Strafprozessordnung) have successfully shifted toward risk-based assessments and 

non-custodial measures, proving that public safety can be maintained without the mass 

detention of undertrials. 

To bridge the gap between "law and reality," this paper argues for a reform roadmap that is no 

longer optional but judicially and constitutionally mandated: 

 

 

42 Prison Statistics India 2021–2023, NAT’L CRIME RECORDS BUREAU. 
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1. Standalone Bail Act: As directed by the Supreme Court in Satender Kumar Antil v. CBI, 

a dedicated statute is required to bring uniformity and reduce the "subjective caution" 

of trial courts. 

2. Decoupling Finance from Liberty: Following Law Commission Report No. 268, the 

system must transition toward personal bonds and non-monetary conditions to ensure 

socio-economic equity. 

3. Procedural Fast-Tracking: Anchored in the Article 21 right to a speedy trial, time-bound 

bail hearings as envisioned in Hussainara Khatoon must be strictly enforced. 

Final Reflection 

Ultimately, reforming the bail system is a constitutional and moral obligation. Every day an 

undertrial remains in custody due to poverty or procedural delay represents a failure of the 

state to uphold the right to dignity. The shift required is philosophical: India must move from 

a custody-oriented mindset to a liberty-oriented justice system where incarceration is truly the 

last resort. Only through such a fundamental transformation can the "systemic link" to prison 

overcrowding be broken, ensuring that justice is not just a procedural outcome but a lived 

reality for all citizens. 

FOOTNOTES 

 Prison Statistics India 2021–2023, NAT’L CRIME RECORDS BUREAU. 

 In Re: Inhuman Conditions in 1382 Prisons, (2016) 3 SCC 700. 

 Probation of Offenders Act, No. 20 of 1958. 

 Code of Criminal Procedure, No. 2 of 1974, sec. 360. 

 Unlawful Activities (Prevention) Act, No. 37 of 1967. 

 Prevention of Money Laundering Act, No. 15 of 2003, sec. 45. 

 Narcotic Drugs and Psychotropic Substances Act, No. 61 of 1985, sec. 37. 

BOOKS 

 R.V. Kelkar’s Criminal Procedure 

 Criminal Procedure by K.N. Chandrasekharan Pillai 

 The Code of Criminal Procedure by Ratanlal & Dhirajlal 

 Criminal Justice in India by Upendra Baxi 

 Law of Bail by S. Krishnamurthy 

STATUTES 

Primary: 

 Constitution of India 
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o Article 21 

o Article 14 

o Article 39A 

 Bharatiya Nagarik Suraksha Sanhita, 2023 

o Sec 478 (Bailable offences) 

o Sec 480 (Non-bailable) 

o Sec 482 (Anticipatory bail) 

o Sec 483 (HC powers) 

Earlier Framework: 

 Code of Criminal Procedure, 1973 
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