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THE INTERTWINED LANDSCAPE OF COMPETITION
LAW AND SUSTAINABILITY: CHALLENGES,
OPPORTUNITIES AND THE PATH FORWARD

AUTHORED BY - BHAIRAVI

I. INTRODUCTION

The urgent global issues of climate change and environmental degradation have served to put

in sharp relief the important role that businesses need to play in the creation of a sustainable
futurel. In turn, many organizations are actively leading the charge in establishing sustainability
norms and standards for sustainable operations and supply chains?. Nevertheless, such
cooperative efforts, which seek to reduce environmental footprint, tend to overlap with the
domain of competition law, raising important questions about their synergy. Others contend
that collaborations of this type may crush competition by the chances of higher prices and
hurtful consumers®. By contrast, a growing number of competition authorities realize the value
in taking environmental sustainability and climate abatement goals into account in judging
prospective anti-competitive arrangements. This comes with the knowledge of the realization
that governmental efforts aimed at curbing climate change will require certain cooperation

among enterprises in order to ensure®,

This paper explores the complex interplay between sustainability and competition law, and
distinguishes useful corporation from “GREENWASHING”. In addition, this article also
examines how has ICC defined sustainability? And what is the legal framework assessing

sustainability and competition law in India including the green channel approval.

1. The Shifting Terrain: Competition Law's Interaction with

Environmental Sustainability

Competition law historically has concentrated on barring anti-competitive agreements and
practices adverse to consumers by way of increased prices, diminished choice, or innovation
stranglehold within established economic markets®. With the increasing imperative of
environmental issues, this conventional priority i.e the traditional focus is to be reassessed®.

The has been an emerging consensus between policymakers and competition authorities that
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environmental sustainability is an imperative social goal that has intersections with and, in

certain situations, must influence the enforcement of competition law’.

1. The Potential Conflict: Sustainability Agreements and Anti-Competitive Concerns

Sustainability agreements typically mean different types of co-operation between competing
companies with the ultimate goal of attaining environmental and social sustainability goals®.
These goals range from being diverse and include reducing environment-related impacts such
as climate change, pollution, and conservation of natural resources to promoting social goals
such as promotion of human rights, ensuring decent working conditions (such as a living
income), greater welfare for animals, and development of resilient infrastructure and
innovation®. The term sustainability itself is wide-ranging, sometimes defined as “satisfying
current demands at the expense of not sacrificing future generations and reconciling

environmental conservation with social and economic growth”°.

Coalitions among corporations to reach the objectives of sustainability can have differing
forms, from buying low-carbon inputs collectively, shutting down dirty manufacturing
procedures, turning toward electric cars, or abstaining from financing manufacturers of fossil
fuel. These campaigns have high value in reducing ecological harm, although they may well be
used to disguise anti-competitive activities as well'!. For example, commitments to improve
environmental standards could effectively increase costs for all participants, potentially
resulting in higher prices for consumers, a traditional competition law concern. Additionally,
such arrangements may harm smaller competitors or raise barriers to entry for new, potentially
more environmentally friendly, competitors*2. The fear of such unforeseen anti-competitive
effects has caused some firms to forego potentially useful sustainability projects because of the
perceived threat of legal challenge. This "chilling effect” highlights the necessity for more

clarity and direction from competition authorities®,

As these agreements have the potential to limit significant parameters of competition, for
example, price, quantity, quality, choice, or innovation, particularly when they result in
increased production or distribution costs, ultimately being transmitted to consumers. There is
also the risk that companies will abuse sustainability targets as an excuse for practicing
forbidden cartel-type activity—Ilike price-fixing, production limits, or market sharing—
disguised as environmental stewardship, a trend sometimes referred to as the "greenwashing"

of anti-competitive practice!®. Competition authorities are thus charged with preventing
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sustainability goals from serving as a shield for illegal collusion. At its core is a challenge of
how to reconcile the potential long-term environmental and social benefits of sustainability

agreements with their short-term anti-competitive implications®.

This is especially tricky in conventional antitrust systems that aim to maximize consumer
welfare, generally defined in terms of price and efficiency effects rather than more general
social or intergenerational ones. Besides, although collaborative processes can encourage
innovation in sustainable technology or practices, they can as well stifle technological progress
or inhibit the incorporation of stricter environmental standards, and thus hurt competition in

the futurel®,

I1l. The Role of Competition Law: Facilitating or Hindering

Sustainability?

The essence of the conflict is to make sure that competition law enables, not hinders, true moves
towards environmental sustainability. This entails making clear when sustainability agreements
will not be harmful to competition and when possible impediments to competition may be

legitimate because of overriding environmental gains®’.

A. Sustainability Agreements Not Harmful to Competition

Certain sustainability agreements do not fall under the jurisdiction of antitrust laws at all since
they do not limit competition®®. Examples would be arrangements that do not lay individual
obligations on the involved parties, which can make use of sustainable practices based on their
own capacity. Agreements promoting true market creation, which would be like the
collaborative development of cleaner technologies, are usually also non-restrictive®®. In
addition, agreements that heighten product or service differentiation on the basis of
sustainability features will in fact intensify competition by providing consumers with additional

options®,

B. Exemptions for Restrictive Sustainability Agreements

Even if a sustainability agreement can limit competition, it may qualify for exemption under
specified circumstances, as is the case with exemptions for agreements for technical or
economic progress. Both the Treaty on the Functioning of the European Union (TFEU)? and

Indian Competition Act, 200222, have exemption provisions for agreements that enhance
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production or distribution, technical or economic development, and make sure consumers
receive a proper shares of resulting benefits.

It can be imperative for sustainability agreements that these exemption conditions are
interpreted. A broader interpretation acknowledging environmental gains as advancing
technical, economic, and scientific development, and viewing the greater public benefit as a
"fair share" for consumers (future generations included), would better encourage sustainable
cooperation®. The precedent for such a broader interpretation can be found in the CECED
washing machine case in the EU, where enhancing the environment was recognized as

advancing technical and economic development?,

C. Distinguishing Useful Cooperation from ""Greenwashing®""

One of the most important challenges for competition authorities is to distinguish between real
sustainability agreements that bring concrete environmental gains and agreements that
employ the "cloak of sustainability"?® to hide anti-competitive conduct, a practice commonly
known as "greenwashing". The example of Daimler, BMW, and VVolkswagen Group in the EU,
where cooperation in nitrogen di-oxide cleaning technology resulted in cartelization by not
using their complete technical potential to prevent competition, is a stark reminder of this
danger?’.

Strong evaluation methods, transparency obligations, and competition authorities' willingness
to examine the true environmental impact of asserted sustainability efforts are necessary to
avoid greenwashing®. Contracts that clearly push competitors out of business on purely non-
environmental grounds or that achieve very little in environmental terms in exchange for

substantial limitations on competition need to be closely examined?®.

IVV. Competition Law as a ""Sword"" and a ""Shield"" for Sustainability

The International Chamber of Commerce (ICC) suggests considering competition law as a
"sword" to attack unsustainable behavior and as a "shield" to defend legitimate sustainability

initiatives®,

A. The "Sword": Applying Anti-Monopoly Powers Against Unsustainable Behavior

Abuse of dominance or anti-monopoly rules can be employed to combat unsustainable behavior
by dominant companies as abuses of their market power3!. Since large, dominant firms tend to
have a large environmental impact, using these legal instruments can be an effective means of

combating harmful behavior. The definition of what is an "abuse™ is not fixed and must change
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to keep up with contemporary economic, social, and environmental concerns, such as the
struggle against climate change®2.

Such unsustainable acts as disposing of toxic substances, incinerating poisonous refuse, or
destroying key ecosystems may be seen as abusive acts, particularly if undertaken by large
dominant companies, as these fall short of "competition on the merits®*" and have enormous
negative externalities imposed upon society. Additionally, if a dominant firm can sidestep the
expense of proper waste disposal, thereby achieving a competitive advantage over its
competitors who do pay these expenses, this would constitute both an exclusionary and
exploitative abuse of dominance34.

A number of recent cases show the increasing readiness of competition authorities to take
environmental considerations into account in abuse of dominance investigations. For instance,
in the Google/Enel X case® in ltaly, environmental harm was used as an aggravating

circumstance when a fine was imposed on Google®.

B. The "Shield": Sustainability Considerations in Abuse of Dominance Investigations

In contrast, sustainability considerations must also be a "shield" for investigations of alleged
abuse of dominance®’. Large dominant firms tend to possess resources and capabilities to
contribute substantially to a sustainable economy, and competition authorities must exercise
caution not to dissuade such initiatives by incorrectly labeling them as abusive®. If conduct by
a dominant firm is truly aimed at combating climate change, reducing environmental harm or
otherwise benefitting sustainable development, it may not amount to an abuse of dominance to
start with, particularly where there is a proportionate reason for the conduct®,

For example, different pricing according to the environmental goodness of downstream
utilization of a good might be an acceptable method to subsidize clean production and shouldn't
be labeled discriminatory pricing outright. Likewise, partnerships to make environmental gains
could provide an "objective justification™ for behavior potentially otherwise characterized as
limiting®. Including environmental considerations in the "constitutional" provisions of legal
systems, as in the EU, makes the argument for treating sustainability as a valid justification

even more compelling®!.

V. Legal Framework in India: Assessing Sustainability and Competition

Law

The existing legal regime within India's Competition Act, 2002—Section 3—does not offer
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sufficient recognition for green or sustainability agreements that facilitate cooperation between
enterprises for greater societal and environmental ends*2. Conventionally, Indian competition
law has approached cooperation among competitors with skepticism, too often considering
such associations as per se anti-competitive. This makes horizontal collaboration undesirable
even when such cooperation is geared towards securing significant sustainability objectives®.
Collaborative action on carbon emission reduction or green technology development, for
instance, should be considered as part of India's sustainability agenda and not a contravention

of competition norms*.

I India's ""Green Channel*®': Speeding Up Approvals for Environmentally
Friendly Combinations?

"The Competition Commission of India (Procedure in regard to the transaction of business
relating to combinations) Regulations, 2011" were promulgated by the CCI. ("Combination
Regulations"), which regulate how the CCI of India notifies, examines, and authorizes
"Combinations.” Procedures and provisions of the Competition Act and Combination
Regulations ensure that any ensuing "Combination™ will not cause AAEC on competition in
the pertinent Indian market. To acknowledge the desire to simplify the merger and acquisition
approval process, which is not likely to cause any competition concerns, the Competition
Commission of India (CCI) has introduced the "Green Channel” way in 2019. This avenue is
meant to speed up the approval of combinations that, after a self-evaluation by the notifying
parties, are found to fulfill certain criteria that signal the non-existence of any appreciable
adverse effect on competition (AAEC). Combinations eligible for the Green Channel are
considered to be automatically approved when notified*. This is pursuant to the intention of
providing a swift, transparent, and accountable examination of combinations. The Competition
(Amendment) Act, 2023 added new Sections 6(4) and 6(5), which include statutory
underpinning for fast-track approval systems—Ilike the Green Channel—for particular types of

combinations, on condition of future notification and regulation.

In contrast with the normal examination process, the parties availing themselves of the green
channel mode are not subject to maintaining any standstill obligations post-filing the
notification as they are deemed satisfied*’.

The streamlining is achieved through a clearly defined set of criteria that a combination must

satisfy to be eligible for this route. As specified under Rule 3(1) of the Green Channel Rules, a
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combination can be submitted under the green channel if the parties concerned, along with their
group entities and affiliates, have no Horizontal Linkages (i.e., they do not manufacture or
supply similar, identical, or substitutable goods or services). In addition, they must have no
Vertical Linkages (i.e., they do not participate in activity at alternate stages or levels in the
chain of production) or Complementary Linkages (i.e., activities which are complementary to
one another)*8. Notably, in the new rules, presence of even a level of these linkages will debar
the combination from taking recourse to the green channel, regardless of market definitions.

To ascertain the existence of these linkages, the rules provide for a two-step process. Step one
is to list all group entities and affiliates of both the acquirer and target. The term 'group entities'
and ‘affiliates' has been defined under Rule 3(2)*° of the Green Channel Rules. For example, an
affiliate now encompasses any business where a party has 10% or more shareholding or voting
rights, the right or ability to have board representation, or the right or ability to access
commercially sensitive information®. This definition of an affiliate has been extended relative
to the earlier rules. The previous conditions, such as the right to exercise any exceptional rights
not extendable to a common shareholder, have been abandoned in favor of the condition of
access to commercially sensitive information. This widened definition calls for a deeper

analysis on the part of the parties in order to plot possible linkages.

The second step in evaluation is the identification of whether there are Horizontal, Vertical, or
Complementary Linkages among the involved parties, group entities, or affiliates. Based on the
requirement of the clear conditions of a lack of such linkages within the involved parties, the
Green Channel Rules aim to reject combinations that cannot be expected to give rise to

competition issues and thus could be approved instantly.

Yet, the deemed approval is not final and is still subject to investigation by the CCI. The
Commission can launch an inquiry within one year of receipt of the filing. For enforcement and
deterrence of incorrect filings, the CCI can declare a green channel notice void ab initio and
levy penalties®® for making incorrect notices. This clause serves as a strong disincentive for
parties to do proper due diligence so that they satisfy all the eligibility conditions before
availing the green channel option. Parties also have the facility of pre-filing consultation with

the CCI to clear any doubts prior to filing their notice.

In effect, the Green Channel Rules seek to simplify combination approvals for low-risk

Page | 3515


http://www.ijlra.com/

www.ijlra.com
Volume 3 Issue 1 | March 2026 ISSN: 2582-6433

transactions by offering an advance deemed approval mechanism on the basis of well-defined
criteria and a thorough evaluation of linkages involving not only the immediate parties but also
their wider network of group entities and affiliates®. This decreases the approval waiting times

and improves the regulatory process efficiency, subject to the fact that parties carefully evaluate

themselves against the strict standards of the regulations.

VI. CONCLUSION

The interaction between competition law and sustainability is challenging but offers real

opportunities. Whilst concerns regarding disguised anti-competitive conduct in the guise of
green initiatives are justified, it becomes increasingly evident that competition law should adapt
to address and accommodate effective collaborations that induce environmental sustainability

and climate change prevention.

The historical emphasis of competition law on price and quantity in narrowly defined economic
markets must be extended to include the wider social gains of environmental protection and the
long-term consequences of unsustainable behavior. Competition authorities are starting to
struggle with the intricacies of assessing sustainability agreements, looking to new economic
approaches and contemplating modifications to established legal principles. The acceptance of
environmental sustainability as a valid goal, one that can justify some types of business

collaboration, is an important step.

The "Green Channel™ program in India is a effort to rationalize the process of merger review
for combinations that are not likely to cause concerns. Its potential is nevertheless stifled at this
point by severe eligibility requirements, exposure to high penalties, and requirements for long
self-evaluations and pre-filing counseling. Although the intent is commendable, modifications
are required so that it can indeed provide speeded-up approvals for combinations that are
harmless, such as those with sustainability implications, without engendering disproportionate

risk and uncertainty for firms.

In addition, the "sword and shield" strategy suggested by the ICC provides a useful paradigm
for considering the place of competition law within sustainability. Abuse of dominance rules
can be a strong weapon to target egregious unsustainable conduct by dominant companies,
ensuring that market power is not utilized to the disadvantage of the environment. At the same

time, sustainability factors must serve as an essential "shield™ to prevent proper efforts by firms,
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including market-based leaders, to advance environmental objectives from being unfairly

sanctioned as anti-competitive.

In the end, a fully integrated connection of competition law and sustainability entails a
paradigm shift. Competition agencies need to build the skills and tools to properly assess the
environmental value of business partnerships in addition to possible public anti-competitive
harm. Better guidance, a more sophisticated enforcement approach, and a willingness to look
beyond narrower conceptions of competition welfare, such as environmental sustainability, as
an important consideration in competition analysis are necessary. By embracing this changing
world, competition law can become a potent driver of innovation, a promoter of sustainable
business, and a contributor to a better planet for current and future generations. The paper's
original hypothesis is correct: while watchfulness against anti-competitive activity continues to
be important, contemporary competition law has to accommodate and promote genuine co-
operations that serve environmental sustainability through subtle analysis and, where justified

by compelling environmental gains, individual accommodations.
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