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LEGAL RIGHTS AND EMPLOYMENT CHALLENGES OF
TRANSGENDER PERSONS IN INDIA’S INFORMAL
SECTOR: A CRITICAL STUDY

AUTHORED BY - MADHUMITHA.V
Research scholar, Gitam school of Law, Vishakapatnam

Abstract
The recognition of transgender rights in India has undergone a significant transformation over
the past decade, particularly following judicial and legislative developments that affirm the
dignity, equality, and identity of transgender persons. Despite these advancements, the lived
realities of transgender individuals—especially within the informal sector—remain deeply
marked by exclusion, economic marginalization, and systemic discrimination. This study
examines the legal rights of transgender persons in India and critically evaluates the
employment challenges they face in the informal sector, which constitutes a substantial portion

of the country’s workforce.!

The informal sector, characterized by lack of regulation, job security, and social protection,
disproportionately employs marginalized communities, including transgender individuals.
Many transgender persons are compelled to engage in precarious occupations such as begging,
sex work, or informal labor due to limited access to education, discrimination in formal
employment, and societal stigma. This raises fundamental questions regarding the
effectiveness of existing legal frameworks in ensuring economic inclusion and equal

opportunity.?

The study adopts a doctrinal and analytical methodology, examining constitutional provisions,
statutory laws, and judicial precedents. Special emphasis is placed on the landmark judgment
of National Legal Services Authority v. Union of India, which recognized transgender persons
as a “third gender” and affirmed their fundamental rights. The analysis further explores the
provisions of the Transgender Persons (Protection of Rights) Act, 2019, assessing its

effectiveness in addressing employment discrimination and promoting inclusivity.®

! Shreya Atrey, Intersectionality and the Law in India, OXFORD HUM. RTS. L. REV.
2 United Nations Development Programme, Legal Recognition of Transgender People in India.
3 National Legal Services Authority v. Union of India, (2014) 5 SCC 438.

Page | 64


http://www.ijlra.com/

www.ijlra.com
Volume 3 Issue 2 | April 2026 ISSN: 2582-6433

The research identifies significant gaps between legal recognition and practical
implementation. While the law prohibits discrimination in employment, enforcement
mechanisms remain weak, particularly in the informal sector where regulatory oversight is
minimal. Additionally, the absence of targeted policies, lack of skill development

opportunities, and societal prejudice contribute to persistent employment challenges.

The study concludes that while India has made notable progress in recognizing transgender
rights, substantial reforms are required to ensure meaningful inclusion in the workforce. It
advocates for stronger legal enforcement, policy interventions, and socio-economic support

systems to bridge the gap between formal rights and actual opportunities.

Keywords: Transgender Persons; Informal Sector Employment; Gender Identity; Employment
Discrimination; Economic Marginalization; Labour Rights; Social Exclusion; NALSA
Judgment; Transgender Persons Act, 2019; Equality and Non-Discrimination; Vulnerable

Communities; Indian Legal Framework

Introduction

The discourse surrounding gender identity and the recognition of transgender rights has gained
significant prominence in recent years, both globally and within India. Traditionally, Indian
society has been structured around a binary understanding of gender, recognizing only male
and female identities. However, transgender persons whose gender identity does not align with
the sex assigned at birth have historically existed within Indian society, often occupying
marginalized social and economic spaces. Despite their historical presence, transgender
individuals have faced systemic discrimination, social exclusion, and economic deprivation,

particularly in the realm of employment.*

Employment plays a crucial role in ensuring dignity, economic independence, and social
inclusion. For transgender persons, however, access to employment opportunities remains
severely restricted. This exclusion is not merely a consequence of individual prejudice but is
deeply embedded in structural inequalities, cultural norms, and institutional practices. As a
result, a significant proportion of transgender individuals in India are compelled to rely on the

informal sector for their livelihood.®

4V.K. AHUJA, CHILD RIGHTS IN INDIA (LexisNexis 2019).
5> National Human Rights Commission, Study on Human Rights of Transgender Persons in India.
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The informal sector in India constitutes a substantial portion of the workforce, characterized
by lack of regulation, absence of formal contracts, job insecurity, and limited access to social
security benefits. While it provides opportunities for those excluded from formal employment,
it also exposes workers to exploitation, unsafe working conditions, and economic instability.
For transgender persons, the informal sector often becomes the primary, and sometimes the
only, avenue for survival. This includes occupations such as street-based work, small-scale

services, begging, and sex work, which are frequently stigmatized and precarious.

The recognition of transgender rights in India witnessed a transformative shift with the
landmark judgment of National Legal Services Authority v. Union of India. In this case, the
Supreme Court affirmed the right of transgender persons to self-identify their gender and
recognized them as a “third gender” under the Constitution. The judgment emphasized the
principles of equality, dignity, and non-discrimination, and directed the State to take

affirmative measures to improve the socio-economic conditions of transgender individuals.®

Subsequently, the Transgender Persons (Protection of Rights) Act, 2019 was enacted to provide
statutory recognition and protection to transgender persons. The Act prohibits discrimination
in areas such as education, employment, healthcare, and access to public services. It also
mandates the formulation of welfare measures and policies to promote the inclusion of

transgender persons in society.’

Despite these legal advancements, the ground reality for transgender persons remains largely
unchanged. The gap between legal recognition and practical implementation is particularly
evident in the employment sector. While the law prohibits discrimination, it does not
adequately address the structural barriers that prevent transgender individuals from accessing
employment opportunities. Moreover, the informal sector, where most transgender persons are
employed, remains largely outside the scope of regulatory frameworks, making it difficult to

enforce legal protections.

Another critical dimension of this issue is the intersection of gender identity with other forms
of marginalization, such as poverty, lack of education, and social stigma. Transgender

individuals often face rejection from their families, leading to early dropout from educational

b Shreya Atrey, Intersectionality and the Law in India, OXFORD HUM. RTS. L. REV.
" Transgender Persons (Protection of Rights) Act, 2019, No. 40 of 2019, India Code.
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institutions and limited skill development. This further restricts their employment prospects
and reinforces their dependence on the informal sector.

The persistence of societal prejudice and lack of awareness also contribute to the
marginalization of transgender persons in the workforce. Employers in both formal and
informal sectors may exhibit discriminatory attitudes, leading to exclusion or exploitation.
Additionally, the absence of inclusive workplace policies and support systems further

exacerbates the challenges faced by transgender employees.

This study seeks to critically examine the legal rights of transgender persons in India and
analyse the employment challenges they face within the informal sector. By exploring the
intersection of law, society, and economic structures, the research aims to identify gaps in the

existing framework and propose measures to enhance inclusivity and protection.®

Statement of the Problem

Despite constitutional guarantees of equality and the enactment of progressive legislation
recognizing transgender rights, transgender persons in India continue to face significant
barriers in accessing employment opportunities, particularly within the informal sector. The
problem lies in the disconnect between legal recognition and actual socio-economic inclusion.
While the legal framework prohibits discrimination, its enforcement remains weak, especially
in the informal sector, which operates largely outside formal regulatory mechanisms. This
creates an environment where transgender individuals are vulnerable to exploitation,
harassment, and economic insecurity. The absence of effective implementation mechanisms

further undermines the protective intent of the law.

Additionally, transgender persons often encounter systemic barriers such as lack of education,
limited access to skill development programs, and social stigma. These factors not only restrict
their employment opportunities but also compel them to engage in precarious and stigmatized

occupations.

The problem is further compounded by the lack of targeted policies and institutional support

aimed at promoting the economic inclusion of transgender persons. Without such measures,

8 UPENDRA BAXI, THE FUTURE OF HUMAN RIGHTS (Oxford Univ. Press).
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the legal recognition of rights remains largely symbolic and fails to translate into meaningful

change in the lives of transgender individuals.

o > w0 e

Obijectives of the Study

To examine the legal rights of transgender persons in India.

To analyse the employment conditions of transgender persons in the informal sector.
To identify the challenges faced by transgender individuals in accessing employment
opportunities.

To evaluate the effectiveness of existing legal frameworks in addressing employment
discrimination.

To explore the socio-economic factors contributing to the marginalization of
transgender persons.

To suggest measures for improving employment inclusion and protection.

Research Questions

What legal rights are available to transgender persons in India?

To what extent do these rights address employment discrimination?

What challenges do transgender persons face in the informal sector?

How effective are existing laws in ensuring economic inclusion?

What reforms are necessary to improve employment opportunities for transgender

persons?

Hypothesis

Although India has made significant progress in recognizing the legal rights of transgender

persons, these rights have not translated into meaningful employment opportunities in the

informal sector due to systemic discrimination, lack of enforcement, and socio-economic

barriers.

Scope

Scope and Limitations

The study focuses on transgender persons in India.

It examines legal rights and employment challenges within the informal sector.
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e The research includes analysis of constitutional provisions, statutes, and judicial
decisions.

« It considers both legal and socio-economic perspectives.

Limitations
e The study is primarily doctrinal and does not include extensive empirical research.
o Limited availability of data on transgender employment may affect analysis.
o Regional variations within India are not deeply explored.

e The study does not extensively cover international comparisons.

Research Methodology

The research adopts a doctrinal and analytical methodology, focusing on the study of legal texts
and secondary sources.

Sources of Data

e Primary Sources:

o Constitution of India
o Relevant statutes and case laws_

e Secondary Sources:

o Books, journal articles, and research papers

o Government and NGO reports

Method of Analysis

« Critical analysis of legal provisions

o Examination of judicial interpretations

« ldentification of gaps in implementation

Approach
The study follows a qualitative approach, emphasizing legal reasoning and conceptual analysis

rather than quantitative data.
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Review of Literature

The issue of transgender rights and employment has gained increasing attention in academic
discourse. Scholars have extensively examined the legal recognition of transgender persons,
particularly following the NALSA judgment. This body of literature highlights the importance
of constitutional principles such as equality, dignity, and non-discrimination in shaping

transgender rights.

Research on employment challenges faced by transgender persons emphasizes the role of social
stigma, lack of education, and institutional barriers. Studies have shown that transgender
individuals are disproportionately represented in the informal sector due to exclusion from
formal employment opportunities. This has been attributed to discriminatory hiring practices,

lack of workplace inclusivity, and absence of skill development programs.

Several scholars have also critiqued the Transgender Persons (Protection of Rights) Act, 2019,
arguing that while it provides a framework for non-discrimination, it falls short in addressing
the structural issues faced by transgender persons. The absence of strong enforcement
mechanisms and limited focus on economic inclusion have been identified as key

shortcomings.

International literature provides insights into best practices for promoting employment
inclusion, including affirmative action policies, workplace diversity initiatives, and social
protection schemes. However, the applicability of these models in the Indian context remains

a subject of debate.

Despite the growing body of literature, there is a noticeable gap in research specifically
focusing on the informal sector. Most studies concentrate on formal employment, overlooking
the realities of the majority of transgender workers who operate within informal settings. This
study seeks to address this gap by providing a comprehensive analysis of employment

challenges in the informal sector.
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Legal Framework

Constitutional Guarantees of Equality and Dignity

The foundation of transgender rights in India is firmly rooted in the Constitution of India, which
enshrines the principles of equality, dignity, and non-discrimination. Articles 14, 15, 19, and
21 collectively provide a robust constitutional framework that extends protection to all
individuals, including transgender persons. Article 14° guarantees equality before the law and
equal protection of laws, which has been interpreted to include all persons irrespective of
gender identity. Article 15 prohibits discrimination on grounds of sex, and through progressive
judicial interpretation, this has been extended to include gender identity. °Article 19(1)(a)
ensures the freedom of expression, which encompasses the right to express one’s gender
identity, *while Article 21 guarantees the right to life and personal liberty, including the right
to live with dignity.*2

These constitutional provisions establish a strong normative foundation for recognizing
transgender persons as equal citizens. However, the realization of these rights depends
significantly on their interpretation and implementation within legal and institutional
frameworks. While the Constitution is inclusive in principle, its application has historically
been limited by societal attitudes and administrative practices rooted in binary gender norms.

Judicial Recognition of Transgender Rights

A transformative development in the recognition of transgender rights came through the
landmark judgment in National Legal Services Authority v. Union of India. The Supreme
Court, in this case, recognized transgender persons as a “third gender” and affirmed their right
to self-identification of gender. The Court held that gender identity is an integral part of
personal autonomy and dignity, and that discrimination on the basis of gender identity violates
fundamental rights.

Importantly, the judgment went beyond mere recognition and imposed positive obligations on

the State. It directed the government to treat transgender persons as socially and educationally

9 INDIA CONST. art. 14.
10 INDIA CONST. art. 15.
11 INDIA CONST. art. 19(1)(a).
12 INDIA CONST. art. 21.
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backward classes and to extend reservations in education and employment. The Court also

emphasized the need for legal reforms, public awareness, and institutional sensitization.®

Despite its progressive nature, the implementation of the NALSA judgment has been
inconsistent. While it laid down a strong constitutional mandate, the absence of effective
enforcement mechanisms and follow-up measures has limited its impact. The judgment
represents a significant step towards substantive equality, but its transformative potential

remains underutilized.

Statutory Protection under Transgender Persons Act

In response to judicial developments, the Transgender Persons (Protection of Rights) Act, 2019
was enacted to provide statutory recognition and protection to transgender persons. The Act
prohibits discrimination in various areas, including education, healthcare, housing, and
employment. Section 3 specifically addresses discrimination in employment, stating that no
establishment shall discriminate against a transgender person in matters related to recruitment,

promotion, or working conditions.

The Act also mandates the formulation of welfare schemes and policies to promote the
inclusion of transgender persons. Additionally, it provides for the establishment of a National

Council for Transgender Persons to advise the government on policy matters.'*

However, the Act has been widely criticized for its limitations. One of the major concerns is
the lack of strong enforcement mechanisms. The Act does not provide clear penalties for
discrimination in many instances, nor does it establish an effective grievance redressal system.
Furthermore, the requirement of certification for recognition of transgender identity has been
criticized as being inconsistent with the principle of self-identification recognized in the
NALSA judgment.

In the context of employment, the Act fails to address the specific challenges faced by

transgender persons in the informal sector. While it prohibits discrimination in general terms,

13 National Legal Services Authority v. Union of India, (2014) 5 SCC 438.
14 Independent Thought v. Union of India, (2017) 10 SCC 800.
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it does not provide targeted measures or protections tailored to the realities of informal

employment.®®

Labour Law Framework and Its Limitations

The labour law framework in India is primarily designed to regulate formal employment
relationships. Laws such as the Industrial Disputes Act, Minimum Wages Act, and Employees’
State Insurance Act provide protections related to wages, working conditions, and social
security. However, these laws are largely inapplicable to the informal sector, which operates

outside formal regulatory mechanisms.

Transgender persons, who are disproportionately represented in the informal sector, are
therefore excluded from the protections offered by labour laws. The absence of formal
contracts, documentation, and employer accountability makes it difficult to enforce labour
rights. This creates a situation where transgender workers are vulnerable to exploitation, wage

discrimination, and unsafe working conditions.

Moreover, labour laws do not explicitly address issues related to gender identity. This lack of
recognition further limits their effectiveness in protecting transgender workers. The existing
framework fails to account for the unique challenges faced by transgender persons, such as

discrimination in hiring, workplace harassment, and lack of access to benefits.

Absence of Informal Sector Regulation

The informal sector constitutes a significant portion of India’s economy, yet it remains largely
unregulated. This lack of regulation has serious implications for marginalized groups, including
transgender persons. Informal employment is characterized by job insecurity, absence of social

security, and lack of legal protection.

For transgender individuals, the informal sector often becomes the only viable option for
livelihood due to exclusion from formal employment. However, the absence of regulatory
mechanisms means that they have little protection against exploitation or discrimination. There
are no standardized working conditions, grievance redressal systems, or enforcement agencies

to address violations.

15 Code on Social Security, 2020, No. 36 of 2020, India Code.
16 UPENDRA BAXI, THE FUTURE OF HUMAN RIGHTS (Oxford Univ. Press)
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The lack of data on informal sector employment further complicates the issue. Without reliable
data, it is difficult to design targeted policies or assess the effectiveness of existing measures.
This invisibility within the economic system reinforces the marginalization of transgender

workers.’

Conflict between Legal Recognition and Enforcement*®

A critical issue within the legal framework is thedisconnect between recognition and
enforcement. While the Constitution, judicial decisions, and statutory laws collectively
recognize the rights of transgender persons, their implementation remains weak. This creates a

situation where rights exist in theory but are not realized in practice.

The conflict is particularly evident in the employment sector. While laws prohibit
discrimination, there are limited mechanisms to ensure compliance, especially in the informal
sector. Institutional barriers, lack of awareness, and societal prejudice further hinder

enforcement.

This gap between law and practice highlights the need for a shift from formal recognition to
substantive implementation. Legal reforms must be accompanied by effective enforcement
mechanisms, institutional capacity building, and societal change. Without such measures, the

legal framework will continue to fall short in achieving its intended objectives.*®

Conclusion
The recognition of transgender rights in India represents one of the most significant
constitutional developments in the country’s recent legal history. The progressive interpretation
of fundamental rights, particularly through the landmark decision in National Legal Services
Authority v. Union of India, marked a decisive shift from invisibility to recognition. By
affirming the right to self-identification of gender and acknowledging transgender persons as
a constitutionally protected class, the Supreme Court laid the foundation for a rights-based

approach grounded in dignity, equality, and autonomy.?

7 Devika Agarwal, Child Sexual Abuse and Legal Framework in India, JILI.

18 FLAVIA AGNES, LAW AND GENDER INEQUALITY (Oxford Univ. Press)

19 National Human Rights Commission, Study on Human Rights of Transgender Persons in India.
20 UNICEF, Child Protection and Gender Inclusion Reports.
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However, this study demonstrates that recognition alone does not equate to realization. The
transformation promised by constitutional jurisprudence has not translated into material
improvement in the socio-economic conditions of transgender persons, particularly in the
domain of employment. The informal sector—where a majority of transgender individuals find
livelihood—remains largely disconnected from the protections envisioned by constitutional

and statutory frameworks.

The enactment of the Transgender Persons (Protection of Rights) Act, 2019 was expected to
operationalize the principles laid down in NALSA. While the Act formally prohibits
discrimination, it fails to provide a robust enforcement mechanism capable of addressing
structural inequalities. The absence of clear penalties, weak grievance redressal systems, and
lack of targeted employment policies significantly dilute its effectiveness. More importantly,
the Act reflects a shift from a transformative rights-based approach to a welfare-oriented

framework that inadequately addresses issues of economic justice.

One of the central findings of this study is the persistent gap between formal legal equality and
substantive equality. The Indian legal system, in its current form, largely operates on the
principle of formal equality—treating all individuals alike without adequately accounting for
historical disadvantage and systemic exclusion. For transgender persons, this approach is
insufficient. Their exclusion from education, family structures, and formal employment
pathways creates a cycle of marginalization that cannot be addressed through neutral legal

provisions alone.?!

Employment, as a critical site of inclusion, reveals the depth of this structural inequality.
Transgender persons are not merely underrepresented in the formal sector; they are
systematically excluded from it. This exclusion is reinforced by discriminatory hiring practices,
lack of identity documentation aligned with gender identity, and absence of inclusive
workplace policies. Consequently, transgender individuals are compelled to depend on the
informal sector, which is characterized by precarious working conditions, absence of legal

protection, and economic instability.

21 Ministry of Social Justice & Empowerment, Report of the Expert Committee on Issues Relating to Transgender
Persons (India).
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The informal sector, often viewed as a flexible alternative to formal employment, functions in
reality as a space of survival rather than opportunity for transgender persons. Occupations such
as begging, ritual-based earnings, and sex work are not freely chosen but are outcomes of
structural exclusion. These forms of livelihood, while providing immediate economic

sustenance, perpetuate stigma and expose individuals to further exploitation and violence.??

Another critical dimension highlighted in this study is the role of social stigma and cultural
attitudes. Legal recognition cannot operate in isolation from societal acceptance. Deep-rooted
prejudices against transgender persons continue to shape their experiences in both formal and
informal employment contexts. These attitudes not only limit opportunities but also influence
the implementation of laws, as institutional actors may carry the same biases into their

professional roles.

The study also identifies a significant failure in the State’s obligation to implement affirmative
measures. The NALSA judgment explicitly called for reservations and proactive policies to
uplift transgender persons. However, the lack of concrete action in this regard reflects a broader
issue of policy inertia. Without targeted interventions, the promise of equality remains largely

symbolic.

Furthermore, the absence of regulation in the informal sector exacerbates the vulnerability of
transgender workers. Labour laws in India are predominantly designed for formal employment
relationships, leaving informal workers without adequate protection. This regulatory gap
creates a legal vacuum where rights cannot be effectively enforced, and exploitation remains

unchecked.??

In essence, the study reveals a fundamental contradiction within the Indian legal framework:
the coexistence of progressive constitutional principles with regressive socio-economic
realities. This contradiction underscores the limitations of a purely legalistic approach to social
justice. Achieving meaningful inclusion requires not only legal recognition but also structural

transformation.

22 Shreya Atrey, Intersectionality and the Law in India, OXFORD HUM. RTS. L. REV.
B FLAVIA AGNES, LAW AND GENDER INEQUALITY (Oxford Univ. Press).
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The findings of this research reaffirm the hypothesis that legal recognition of transgender
rights, while necessary, is insufficient to ensure economic inclusion in the absence of effective
implementation and systemic reform. The informal sector, as a primary site of transgender
employment, exposes the inadequacies of existing frameworks and highlights the urgent need

for targeted interventions.?*

Suggestions / Recommendations

1. Strengthen Enforcement of Anti-Discrimination Laws: Introduce clear penalties,
monitoring bodies, and effective grievance redressal mechanisms to ensure that anti-
discrimination provisions are implemented in practice.

2. Extend Labour Law Protections to the Informal Sector: Develop legal frameworks
that recognize informal employment and provide minimum protections such as fair
wages, safe working conditions, and protection against exploitation.

3. Implement Affirmative Action Policies: Provide reservations and targeted
employment opportunities for transgender persons in public sector jobs and government
schemes.

4. Promote Skill Development and Vocational Training: Design inclusive skill-
building programs tailored to transgender persons to enhance employability beyond
traditional informal occupations.

5. Ensure Inclusive Education Systems: Create safe and non-discriminatory educational
environments to reduce dropout rates and improve long-term employment prospects.

6. Establish Social Security Schemes: Introduce health insurance, pension benefits, and
financial assistance programs specifically for transgender persons in the informal
sector.

7. Develop Inclusive Workplace Policies: Encourage both public and private employers
to adopt gender-inclusive policies, including non-discrimination clauses and gender-
neutral facilities.

8. Conduct Sensitization and Awareness Programs: Train law enforcement authorities,
employers, and the general public to reduce stigma and promote acceptance of
transgender persons.

9. Improve Data Collection and Policy Planning: Conduct nationwide surveys and

maintain accurate data on transgender employment to support evidence-based

24 Aarushi Gupta, Gender Neutrality and the POCSO Act, INDIAN J. L. & JUST.
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policymaking.
10. Strengthen Institutional Coordination: Ensure effective collaboration between
government bodies, NGOs, and community organizations to implement comprehensive

and integrated support systems.?®
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