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PREFACE 

 

The issue of marital rape has remained one of the most debated and sensitive subjects in the 

Indian legal and social landscape. This project attempts to explore the complexity of this subject 

from a multidimensional perspective. 

The first chapter lays the foundation with an introduction to the research problem, offering a 

comprehensive literature review, identifying research gaps, formulating the hypothesis, and 

outlining the methodology. It also discusses the limitations and potential scope of future 

inquiry. 

The second chapter delves into the legal history and evolution of rape laws in India, particularly 

focusing on the controversial Exception 2 to Section 375 of the Indian Penal Code, which 

currently exempts marital rape from being considered a criminal offence. 

In the third chapter, a comparative analysis is presented by examining the legal frameworks 

surrounding marital rape in various countries, including the USA, UK, Canada, Australia, and 

several others. This chapter also incorporates the international human rights perspective and 

judicial trends in India, concluding with a focused discussion on the state of Chhattisgarh. 

The fourth chapter explores the social and cultural barriers that hinder the criminalization of 

marital rape in India. It highlights the deeply rooted patriarchy, economic dependence of 

women, social stigma, and the role of media and activism. 

Chapter five presents a conclusion based on key findings and insights drawn throughout the 

study. It offers constructive legal recommendations and outlines a future course of action 

toward ensuring justice for women within the institution of marriage. 

This project reflects not only rigorous legal analysis but also a sincere attempt to advocate for 

gender justice and human dignity. I hope this work contributes meaningfully to ongoing legal 

reform and public discourse on marital rape in India. 

 

Pranjali Diwan 

LL.M. 2nd Semester 

Dr. C.V. Raman University Kota, Chhattisgarh 
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CHAPTER I. INTRODUCTION 

1.1. INTRODUCTION 

The act of a spouse engaging in non-consensual sexual relations, known as marital 

rape, is still a controversial topic in both law and society. 

India maintains an exemption under Section 375 of the Indian Penal Code, 1860 (IPC), 

which essentially shields men from prosecution for raping their wives, even though 

many countries throughout the world have acknowledged and made this act illegal. 

Criminalizing marital rape is not just a legal change; it is also essential to protect 

human dignity, gender fairness, and constitutional rights. 

The conceptual foundation of marital rape, its historical development, the international 

legal system, the need for criminalization in India, and the sociocultural barriers that 

prevent its acknowledgment are all covered in this chapter. 

 

1.1.1. UNDERSTANDING MARITAL RAPE 

Marital rape, also referred to as spousal rape, constitutes a grave violation of 

fundamental rights guaranteed under the Indian Constitution, including the right to life 

and personal liberty under Article 21 and the right to equality under Article 14. 

The exception under IPC, which excludes non-consensual intercourse by a husband 

with his wife from the definition of rape, contravenes India’s obligations under 

international human rights instruments such as the Convention on the Elimination of 

All Forms of Discrimination Against Women (CEDAW) and the International 

Covenant on Civil and Political Rights (ICCPR). 

 

Various judicial pronouncements and legislative developments have underscored the 

need for its criminalization, yet systemic barriers persist. 

 

1.1.2. HISTORICAL BACKGROUND OF MARITAL RAPE LAWS 

Countries like Australia, South Africa, and Canada have made marital rape a crime. In 

contrast, despite mounting jurisprudence calling for its elimination, In India the idea 

of coverture, which regarded a wife's legal identity as being absorbed beneath her 

husband's, historically legitimized marital rape. 

The idea that marriage entailed irrevocable consent to sexual encounters was 

strengthened by this doctrine, which made its way into common law systems. 
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However, legal reforms in jurisdictions such as the United Kingdom, with the 

landmark case R v. R (1991), and the United States, where all 

50 states have outlawed marital rape, demonstrate an evolving jurisprudential shift 

towards recognizing spousal autonomy and consent. 

 

1.1.3. LEGAL RECOGNITION OF MARITAL RAPE IN DIFFRENT 

JURISDICTIONS 

Marital rape has been made a crime in a number of progressive jurisdictions. Through 

judicial interpretation in R v. R (1991), the United Kingdom eliminated the marital 

rape exception, concluding that marriage does not imply permanent consent. 

According to the European Convention on Human Rights, marital rape is a violation of 

human rights, according to the European Court of Human Rights (ECHR). 

By amending their laws, nations ps the marital rape exception under the IPC in place. 

 

1.1.4. NEED FOR CRIMINALIZATION IN INDIA 

India's legal non-recognition of marital rape raises questions about women's 

constitutional rights, dignity, and physical autonomy. 

In Independent Thought v. Union of India (2017), the Indian Supreme Court (SC) 

partially overturned the marital rape exception pertaining to minor spouses, although 

it did not reach a final decision. 

Sexual violence in marriage is acknowledged under the Protection of Women from 

Domestic Violence Act, 2005 (DV Act), although it is not made a crime under the IPC. 

Furthermore, reports from the National Commission for Women (NCW) and data from 

the National Crime Records Bureau (NCRB) show that reform is urgently needed 

because many women report experiencing sexual assault in marriage without having 

any viable legal options. 

 

1.1.5. SOCIETAL AND CULTURAL BARRIERS TO RECOGNITION 

Deeply ingrained patriarchal customs and false beliefs about marriage and sexuality 

are the reasons behind India's reluctance to make marital rape a crime. 

Arguments against criminalization frequently center on issues with evidentiary 

standards, possible abuse of the law, and the sacredness of marriage. 

These justifications, however, ignore the fact that marital rape is a type of sexual 
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assault and domestic violence that cannot be excused under the pretense of married 

relationships. 

A paradigm shift in India's legal system is required to bring it into line with 

international precedents and human rights responsibilities in order to uphold the values 

of equality and justice. 

 

1.2 REVIEW OF LITERATURE 

1.2.1 LANDMARK LEGAL TEXTS ON MARITAL RAPE 

In Indian jurisprudence, the criminalization of marital rape has been a controversial 

topic. 

Marital rape has always been exempt from being considered a criminal act under 

Section 375 of the Indian Penal Code (IPC), leaving a sizable legal void. According to 

the IPC, having sex with a woman who is older than 15 is not considered rape as long 

as it takes place inside the parameters of the marriage. 

This marriage exception has come under fire for allegedly going against key 

constitutional rights, especially the rights of women to equality, dignity, and personal 

freedom guaranteed by Articles 14, 15, and 21 of the Indian Constitution. 

Important rulings like State of Rajasthan v. Union of India (2015)1 have highlighted 

the necessity of changing the laws pertaining to marital rape. 

In spite of these demands for reform, legislation has been sluggish, and the current 

texts, which show Indian law's ambivalence against marital rape, are mostly 

untouched. 

 

1.2.2 STUDIES ON THE PSYCHOLOGICAL AND SOCIAL IMPACT OF MARITAL 

RAPE 

According to research on the psychological effects of marital rape, victims frequently 

experience chronic mental health problems. These include suicidal thoughts and 

feelings, anxiety, despair, and post-traumatic stress disorder (PTSD). Women who 

have been raped in marriage frequently feel deeply betrayed, guilty, and unworthy. 

According to research by Dr. Shalini Sharma (2018)2, marital rape can result in a 

permanent fear of intimacy and a loss of self-identity. 

                                                      
1 State of Rajasthan v. Union of India (2015): Landmark judgment questioning the marital rape exception. 
2 Shalini Sharma (2018): Study on the mental health impact of marital rape 
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Victims frequently experience social isolation as a result of their families' disapproval 

or their own hesitation to speak up for fear of social rejection. 

Marital rape is not considered a crime in many conservative cultures, but rather a 

"husband's right," which makes it more difficult to get assistance and pursue legal 

action. 

 

1.2.3. FEMINIST JURISPRUDENCE AND MARITAL RAPE 

The discussion of marital rape has been greatly impacted by feminist jurisprudence. 

Because marriage violates women's autonomy and bodily integrity, feminist 

researchers contend that consent for sexual activity should not be routinely granted. 

The patriarchal undertones of the legal system, which view women as their husbands' 

property and hence permit sexual assault within marriage, have been criticized by 

jurists such as Upendra Baxi (2005). According to feminist legal views, gender justice 

and the protection of women's fundamental rights depend on marital rape being 

recognized as a criminal violation. They contend that in order to achieve gender 

equality, the marital exception to rape must be reexamined, and wives who are the 

victims of sexual assault must be granted legal protection. Feminist scholars also 

stress the importance of viewing marital rape through an intersectional lens, 

recognising that factors such as caste, class, religion, and rural-urban divide further 

compound the vulnerability of women. They argue that silence and invisibility 

surrounding marital rape perpetuate a culture of impunity, where perpetrators are 

shielded by both societal acceptance and legal exemptions. The criminalization of 

marital rape is thus seen not merely as a legal necessity but as a moral and ethical 

imperative. Furthermore, feminist jurisprudence calls for comprehensive support 

systems for survivors, including counselling, legal aid, and rehabilitation. Ultimately, 

the goal is to dismantle the structural inequalities entrenched in both law and 

society that continue to deny women agency over their own bodies. 

To achieve true gender equality, feminist legal scholars assert that legal reforms are 

needed to not only recognize marital rape as a criminal act but also to challenge the 

societal norms and legal doctrines that perpetuate violence against women. 

Such reforms would not only enhance the protection of women’s rights but also 

contribute to the overall project of social transformation toward greater equality and 

justice. 

http://www.ijlra.com/


www.ijlra.com 

Volume 3 Issue 1 | March 2026 

 

ISSN: 2582-6433 

 

 

Page | 2541 
 

 

1.3 PROBLEM DISCUSSION 

This section discusses the major issues surrounding the criminalization of marital rape 

in India, including legal ambiguities, challenges in proving marital rape, and the 

societal and cultural barriers that hinder its recognition. It explores how the current 

legal framework fails to protect women adequately and the repercussions of this failure 

on women’s rights and gender equality. 

 

1.3.1. LEGAL AMBIGUITY AND THE MARITAL RAPE EXCEPTION 

The legal ambiguity surrounding the marital rape exception in Section 375 of the IPC 

is one of the main problems with the criminalization of marital rape in India. The 

exemption stems from antiquated ideas about women's subservience to their husbands 

and marital duties. According to legal experts like Dr. Parul Bhargava (2017)3. The 

exception weakens women's autonomy and helps normalize violence against them. 

Since the exception permits sexual abuse under the pretense of marital commitment, it 

is challenging to reconcile the current legal requirements with the constitutional 

principles of equality. 

However, the Indian judiciary has been reluctant to take a definitive stance on this 

matter; the majority of cases have avoided the topic of marital rape in favor of 

concentrating on other facets of sexual assault. 

 

1.3.2. CHALLENGES IN PROVING MARITAL RAPE 

It is extremely difficult to prove marital rape in Indian courts for a variety of reasons. 

First, since marital rape frequently leaves no physical marks, there is the problem of 

evidential support. Second, because victims are afraid of being shunned by their 

families and having their reputations tarnished, social stigma is a major barrier to 

coming forward. 

Kavita Singh (2019) found that many victims internalize the idea that marital sex is a 

"husband’s right," which makes it hard for them to even acknowledge the abuse. In 

addition, the victim frequently bears the burden of proof in marital rape cases, and the 

procedure is made even more difficult by the lack of explicit legal provisions for the 

crime. 

 

                                                      
3 Dr. Parul Bhargava (2017): Legal critique on marital rape exception and its impact on gender equality. 
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1.3.3 IMPACT ON WOMEN’S RIGHTS & CONSTITUTIONAL VIOLATIONS 

The continued existence of the marital rape exception undermines women's 

fundamental rights guaranteed by the Indian Constitution. 

 Article 14 right to equality 

 Article 15 prohibition of discrimination 

 Article 21 right to life and personal liberty are all violated when a wife is denied 

legal protection against sexual violence within marriage. Legal scholars like 

Prof. Sushila Reddy (2020)4 argue that the failure to criminalize marital rape 

reinforces gendered stereotypes and perpetuates inequality. 

By not recognizing marital rape, the law sends a message that a wife’s dignity and 

autonomy are secondary to the institution of marriage, thus violating her constitutional 

rights. 

 

1.3.4 SOCIETAL AND CULTURAL BARRIERS TO CRIMINALIZATION 

One major obstacle to making marital rape a crime is society's view of marriage as a 

patriarchal institution. The idea of a wife's sexual liberty is not widely accepted in many 

regions of India. Cultural views frequently place the husband in a position of 

dominance, with his control over the wife being regarded as unassailable. 

The opposition to legislation measures that would acknowledge marital rape reflects 

this popular attitude. 

According to research by Dr. Meera Joshi (2018), victims of marital rape in rural 

settings are more likely to be kept silent because of concern for upholding family unity 

or social norms. 

Financial dependence on husbands is another crucial factor that discourages women 

from reporting marital rape. Many women, particularly in rural India, lack economic 

independence and fear that speaking out could lead to abandonment, destitution, or 

even violence. The absence of robust support systems, such as shelters, financial aid, 

and legal assistance, further exacerbates their vulnerability. While Indian courts have 

taken progressive steps in expanding women’s rights, they have yet to fully recognize 

marital rape as a crime. 

However, certain judgments, such as Independent Thought v. Union of India (2017), 

have chipped away at the legal immunity granted to husbands, particularly concerning 

                                                      
4 Prof. Sushila Reddy (2020): Constitutional violations due to the non-criminalization of marital rape. 
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minors. 

‘Public awareness campaigns, advocacy by women's rights organizations, and 

increasing global pressure may eventually lead to legislative changes. 

In conclusion, criminalizing marital rape in India requires not only legal amendments 

but also a fundamental shift in societal attitudes towards marriage, consent, and gender 

equality. 

Only through a combination of legal reform, education, and social empowerment can 

the autonomy and dignity of married women be fully recognized. 

 

1.4. HYPOTHESIS 

The main ideas of this study are presented in the hypothesis part, which also discusses 

the difficulties in putting these changes into practice, the potential legal reforms 

required for gender justice, and marital rape as a violation of fundamental rights. 

The basis for investigating the potential impacts of legalizing marital rape on women's 

rights and public perceptions of gender-based violence will be laid forth in this section. 

 

1.4.1 MARITAL RAPE AS A VIOLATION OF FUNDAMENTAL RIGHTS 

According to this theory, rape in marriage directly violates women's fundamental 

rights, particularly their rights to equality (Article 14), personal liberty (Article 21), 

and dignity (Article 15). Regardless of gender or marital status, all Indian citizens are 

entitled to certain rights under the Constitution. 

The disparity between men and women in marriage is maintained, nevertheless, by the 

current legal exception in Section 375 of the Indian Penal Code (IPC), which does not 

include marital rape in the definition of rape. 

The law would recognize that a woman's body belongs to her and that permission 

cannot be assumed based only on the marital relationship if it made marital rape a 

criminal violation thanks to Article 21's guarantee of personal liberty. The fundamental 

guarantees of equality and dignity are undermined when women are denied legal 

protection against marital rape. 

With an emphasis on the advantages of a legal, psychological, and social reform, the 

study will investigate how making marital rape a crime will help safeguard these 

essential rights. 

Whether judicial recognition of marital rape might further advance women's rights 
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under the Indian Constitution by providing them with more legal redress and protection 

from violence would also be examined. 

 

1.4.2. LEGAL RECOGNITION AND ITS IMPACT ON GENDER JUSTICE 

Recognizing marital rape as a criminal offense would mark a significant step toward 

achieving gender justice in India. 

This section will explore how such legal recognition would transform societal 

perceptions, promote gender equality, and empower women by offering legal 

protection from sexual violence within marriage. 

 

1.4.3. JUDICIAL ACTIVISM VS. LEGISLATIVE INACTION 

The importance of judicial activity in relation to marital rape—specifically, the 

contrast with legislative inaction—is the main focus of this hypothesis. India's 

judiciary has taken the initiative to interpret the country's laws more broadly over the 

years to take into account modern rights and challenges. This was demonstrated in 

cases like Navtej Singh Johar v. Union of India (2018), in which the Supreme Court, 

in spite of the legislature's inaction, decriminalized consenting same-sex relationships. 

Despite the judiciary's willingness to broaden the notion of consent in marital 

partnerships, marital rape is still not included in the IPC's definition of rape. According 

to the idea, legislative delay has thwarted meaningful reforms, even if the judiciary has 

been instrumental in expanding rights (for example, through progressive rulings on 

women's rights). The legislature's reluctance to challenge ingrained patriarchal 

traditions in Indian society is seen in its unwillingness to modify Section 375 of the 

IPC. 

The study will investigate if the Indian legislature is likely to follow suit or continue 

to oppose reform, as well as whether judicial activism may continue to advocate for the 

prosecution of marital rape. It will investigate if judicial rulings have an impact on 

legislative activities and whether the legislative is mute or passive, the judiciary can 

bring about change. 

 

1.4.4 POTENTIAL CHALLENGES IN IMPLEMENTATION 

This theory discusses the possible difficulties that can result from India's marital rape 

legislation. 
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Although making marital rape a crime would be a significant advancement, putting 

such legislation into effect would be fraught with difficulties. These consist of, but are 

not restricted to: 

1. Cultural resistance: Social acceptance of legislation against marital rape may 

be hampered by traditional ideas about marriage and a husband's authority over 

his wife's body. Many Indian groups may oppose the idea of making marital 

actions illegal because they believe that they are personal affairs or that they 

shouldn't be exposed to outside legal scrutiny. 

2. Social stigma: Marital rape victims frequently experience a great deal of social 

and familial stigma. Women may be deterred from reporting such abuse because 

they fear social rejection, embarrassment, and possible rejection from family 

members. This would make it extremely difficult for any legislative reforms to 

be implemented effectively. 

3. Underreporting and evidence: Underreporting is still a significant problem in 

cases of marital rape, just like in non-marital rape cases. Because of mistrust 

of the legal system or fear of reprisals, women may be reluctant to disclose their 

experiences. Furthermore, it can be challenging to prove marital rape because 

it lacks the tangible proof of other types of rape, like bruises or semen. It was 

made more difficult to prove permission because of the closeness of the act and 

the lack of witnesses. 

4. Law enforcement capability: Despite legal revisions, police forces' ability to 

manage cases of marital rape successfully continues to be a major obstacle. Law 

enforcement's handling of marital rape cases may be impacted by the lack of 

training, awareness, and sensitivity to gender issues in many parts of India. 

Women may be victimized instead of receiving the protection they are entitled 

to if proper procedures for looking into such delicate instances are not in place. 

The study will investigate how public awareness campaigns, improved police training, 

and the establishment of support networks for survivors of marital rape could all help 

solve these issues. Additionally, it will examine how international human rights 

organizations, advocacy groups, and NGOs have pushed for the implementation of 

marital rape laws. 

Public awareness plays a crucial role in shifting societal perceptions about marital 

rape. 
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In India, discussions around consent within marriage remain taboo, making it 

imperative to educate the masses about the importance of bodily autonomy and the 

right to say no, even within wedlock. 

Successful awareness initiatives in other countries, such as #MeToo and Consent is 

Key, have demonstrated how social movements can challenge long-standing cultural 

norms. 

Strategies for awareness should include nationwide media campaigns through 

television, radio, and social media to debunk myths surrounding marital rape, as well 

as community-level interventions, such as workshops and seminars, to engage people 

in conservative and rural areas. 

Additionally, incorporating consent education into school curricula can help shift 

perspectives from a young age. 

 

1.5. RESEARCH METHODOLOGY 

The research methodology section outlines the approach adopted to explore the issue 

of marital rape. 

 

1.5.1. DOCTRINAL RESEARCH: STUDY OF LEGAL TEXTS AND CASE LAWS 

The doctrinal research methodology will focus on analyzing legal texts, statutes, and 

case laws related to marital rape. 

This will provide insights into the evolution of marital rape laws in India, the impact 

of judicial interpretations, and the gaps in the current legal framework. 

 

1.5.2. COMPARATIVE LEGAL ANALYSIS OF FOREIGN JURISDICTIONS 

A comparative legal analysis will examine how other countries have approached the 

criminalization of marital rape. By comparing Indian laws with those in countries such 

as the UK, the US, and Australia, the research will identify best practices and suggest 

potential reforms for India. 

 

1.6. LIMITATION OF RESEARCH WORK 

The nature of the topic and the breadth of the study obviously result in a number of 

restrictions, even if the goal of this research is to offer a thorough examination of the 

legal, social, and psychological aspects of marital rape and its criminalization. 
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Recognizing these limitations is necessary to put the results in context and point out 

areas that could need more study and focus. The difficulties faced throughout the study 

are covered in the constraints listed below. 

 

1.6.1. LIMITED JUDICIAL PRECEDENTS IN INDIA 

The paucity of Indian court precedents pertaining to marital rape is one of the main 

drawbacks of this study. Section 375 of the Indian Penal Code, which exempts a 

husband from prosecution for raping his wife as long as she is older than 15, makes 

marital rape, in contrast to other sexual assault crimes, a legal exception in India. As a 

result, there aren't many court rulings in India that particularly address marital rape. 

This puts into question the existing legal precedent that might serve as a guide for the 

research findings. 

Although the Supreme Court has decided in instances like Independent Thought v. 

Union of India (2017)5 to increase the age of consent for girls in marriage from 15 to 

18, the problem of Marital rape is still mostly ignored. Therefore, the research's 

capacity to examine the evolution of case law and its impact on legal reforms is 

constrained by the dearth of court rulings particularly pertaining to marital rape. 

 

1.6.2. UNDERREPORTING OF MARITAL RAPE CASES 

Another important weakness of this study is the underreporting of incidents of marital 

rape. Marital rape is a delicate topic with deeply embedded social and cultural taboos 

in India. 

The stigma associated with marital sexual assault frequently keeps victims from 

coming forward and reporting the abuse. Victims could worry about social rejection, 

being shunned, or even being physically abused by their husbands or in-laws. 

Underreporting is also a result of weak victim support networks and a lack of 

knowledge about the legal ramifications of marital rape. 

Compared to other types of sexual assault, marital rape is reportedly significantly 

underreported6, which makes it challenging to collect empirical evidence on the 

crime's incidence, according to some research. This underreporting makes it more 

difficult to determine the complete scope of of marital rape and the legal and societal 

safeguards against it. 

                                                      
5 Independent Thought v. Union of India, (2017) 10 SCC 800. 
6 United Nations, "The Shadow Pandemic: Domestic Violence in India," 2020 
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1.6.3. DIVERSE PERSONAL LAWS AND LEGAL CONFLICTS 

With various groups regulated by their own personal laws, India's legal system is 

distinct in that it functions within a pluralistic legal framework. 

This includes religiously based laws, such as Muslim, Christian, and Hindu personal 

laws, which may view marriage, consent, and marital rights differently. When trying 

to construct universal legislation, this variation leads to legal disputes, especially when 

it comes to marital rape. For example, although certain personal laws permit divorce 

in circumstances of abuse, others may place a higher value on the sanctity of marriage, 

making it challenging to uniformly treat sexual assault in marriage under the law. 

The research process is complicated by the contradiction between personal and civil 

laws, as the extent and applicability of The rules pertaining to marital rape may vary 

depending on the personal law of the individual. 

 

1.6.4. SOCIAL STIGMA HINDERING RESEARCH AND POLICY REFORM 

Lastly, a significant research restriction is the societal stigma associated with marital 

rape. 

Marriage is frequently viewed as a private institution in Indian society, and many 

people—including legislators and legal experts—are hesitant to discuss topics that 

go against the patriarchal standards of traditional marriage7. 

Attempts to make marital rape a crime are further hampered by the long-held notion 

that a husband's right to sexual intercourse within the marriage is an inalienable one. 

Social stigma remains one of the most significant barriers to both research and policy 

reform regarding marital rape in India. The deeply ingrained perception of marriage as 

a sacred and private institution discourages open discourse on the issue, making it 

difficult to challenge patriarchal norms that grant husbands control over their wives’ 

bodies. Many individuals—including lawmakers, legal professionals, and even 

survivors—hesitate to address marital rape due to fears of societal backlash, familial 

dishonor, or ostracization. This reluctance creates an environment where the topic is 

either ignored or dismissed as an unnecessary disruption to traditional marital 

expectations. In addition, patriarchal resistance to reform often frames the 

criminalization of marital rape as a threat to family stability. 

Opponents argue that such laws would encourage false accusations, disrupt marriages, 

                                                      
7 S. K. Sharma, "Social Stigma and Marital Rape," 2018, Journal of Indian Social Issues. 
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and lead to the breakdown of traditional family structures. 

 

1.7 FUTURE SCOPE OF RESEARCH WORK 

The future scope of research focuses on how India can evolve its legal system to 

effectively address marital rape and ensure gender justice. 

 

1.7.1. NEED FOR LEGISLATIVE REFORMS IN INDIA 

Future research could explore potential legislative reforms aimed at criminalizing 

marital rape and aligning Indian laws with international human rights standards. The 

focus would be on assessing the political, social, and legal feasibility of such 

reforms. Assessing the political feasibility of such reforms would require an in-depth 

examination of parliamentary debates, judicial pronouncements, and the stance of key 

stakeholders, including political parties, religious organizations, and women's rights 

groups. Given the deeply entrenched patriarchal mindset that influences legislative 

decisions, research could explore how advocacy efforts, media campaigns, and 

strategic litigation might help shift policy discussions toward recognizing marital rape 

as a crime. 

 

1.7.2. ROLE OF JUDICIARY IN EXPANDING INTERPRETATION OF RAPE LAWS 

The judiciary’s role in shaping the legal landscape regarding marital rape is crucial. 

Future research may analyze how judicial decisions have expanded the scope of rape 

laws in India and the potential for further judicial intervention in this area. 

Another critical aspect of research would be the role of Public Interest Litigations 

(PILs) and judicial activism in compelling legislative change. Courts have, in several 

instances, issued directives urging lawmakers to reform outdated provisions related to 

women’s rights. 

Future studies could assess whether similar interventions could influence legislative 

action on marital rape and whether strategic litigation could serve as a tool to push for 

judicial recognition of marital rape as a criminal offense. 

Furthermore, an examination of dissenting judicial opinions, as well as resistance 

within the legal community, could provide a balanced perspective on the challenges of 

achieving legal reform through judicial means. 
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1.7.3. IMPACT OF INTERNATIONAL HUMAN RIGHTS FRAMEWORKS 

The impact of international human rights frameworks on India’s legal obligations will 

be explored. These frameworks, such as CEDAW, have increasingly influenced 

countries to criminalize marital rape, and their application in India can play a vital role 

in shaping future legal reforms. 

 

1.7.4. PUBLIC AWARENESS AND EDUCATION ON MARITAL RAPE 

Future research will also focus on how public education campaigns can shift societal 

attitudes toward marital rape. Increased awareness about the legal, psychological, and 

social aspects of marital rape can pave the way for greater acceptance of legal reforms 

and provide support for victims. Future research will also focus on how public 

education campaigns can play a transformative role in shifting societal attitudes toward 

marital rape. 

In many parts of India, the concept of consent within marriage remains poorly 

understood due to deep-rooted cultural beliefs that normalize a husband’s control over 

his wife’s body. Therefore, public awareness initiatives must aim to challenge these 

entrenched norms by fostering dialogue on the importance of consent and bodily 

autonomy within marriage. Educational programs in schools, universities, and 

community centres can help deconstruct the patriarchal mindset that justifies marital 

rape as a private or non-criminal matter. Media campaigns, especially those 

involving influential figures, can further amplify the message and reduce stigma around 

speaking up. Engaging men and boys in these conversations is equally vital to redefine 

masculinity and promote respectful relationships. In the long term, such efforts can 

contribute to creating an informed society that recognises marital rape as a serious 

violation of human rights and supports survivors in seeking justice. 

 

Chapter II. 

Legal Framework and Historical Evolution 

2.1 EVOLUTION OF RAPE LAWS AND MARITAL RAPE EXEMPTION 

2.1.1. HISTORICAL JUSTIFICATION OF MARITAL RAPE EXEMPTION 

The historical basis for the marital rape exemption is deeply rooted in the concept of 

coverture, a legal doctrine that effectively subsumed a wife’s legal identity into that of 

her husband. This doctrine implied an inherent and perpetual consent to sexual 
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intercourse within the marital bond, thereby precluding the possibility of rape within 

marriage. 

Common law traditions, heavily influenced by patriarchal societal norms, reinforced 

the notion of marital unity, wherein a husband’s authority over his wife’s body was 

considered absolute. Early legal doctrines further solidified this perspective by 

viewing marriage as a contract granting irrevocable sexual access to the husband. The 

concept of marital privacy was frequently invoked to shield domestic sexual violence 

from legal scrutiny, effectively creating a private sphere beyond the reach of criminal 

law. Furthermore, the inherent notion of a wife being the property of her husband, 

rather than an independent legal entity, contributed to the normalization of marital 

sexual coercion.8 

Legal academics like Sir Matthew Hale, who famously claimed in the 17th century 

that a husband could not be guilty of raping his wife since she had given her irreversible 

permission to sexual contact upon marriage, served to further solidify this deeply 

ingrained mindset. His assertion in The History of the Pleas of the Crown (1736) 

established a fundamental tenet of English common law and impacted legal 

frameworks in many other countries, including colonial nations like India. By 

essentially shielding spouses from prosecution for marital rape, this concept solidified 

the idea that marriage gave the husband unrestricted rights in the marriage. 

This exception was maintained over time by court decisions and statutory codifications 

as legal systems changed. Although the coverture principle is being increasingly 

destroyed in property and In the area of sexual offenses, where marital rape was still 

seen as a contradiction in words, contract law remained in place. This unwillingness 

to acknowledge a wife's autonomy within a marriage was reflected in laws all around 

the world, with many countries upholding particular legal carve-outs that protected 

men from being held accountable for rapes that took place within the marriage. 

Due to cultural and judicial views that upheld the sanctity of marriage over individual 

rights, there were few legal challenges to the marital rape exemption in the 19th and 

early 20th centuries. Courts frequently used the value of maintaining marital unity and 

avoiding excessive government meddling in personal affairs to support the exception. 

A common justification for maintaining the exception was the idea that making marital 

rape a crime would upset the balance of the family, even whereby women's rights 

                                                      
8 See, e.g., Blackstone’s Commentaries on the Laws of England, Book I, Chapter XV. 
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organizations have started pushing for more legal acknowledgment of domestic 

violence. 

 

2.1.2. CHANGES IN LEGAL PERSPECTIVE OVER TIME 

Over time, there has been a gradual erosion of the coverture doctrine through 

legislative reforms and judicial pronouncements that recognized women as 

independent legal persons. 

This shift also involved a transformation in the understanding of rape, moving from 

viewing it as a crime against property to a crime against the person. Legislative 

changes in various jurisdictions criminalizing marital rape reflect these evolving 

societal attitudes, marking a significant departure from historical norms.9 

 

2.1.3 INFLUENCE OF WOMEN’S RIGHTS MOVEMENT 

The influence of women’s rights movements has been instrumental in raising 

awareness about marital rape and demanding legal reforms. Advocacy by these 

organizations has included campaigns for the recognition of marital rape as a distinct 

form of violence, lobbying for the repeal of marital rape exemptions in criminal codes, 

and using public education and media campaigns to challenge societal myths and 

misconceptions about marital rape. 

The documentation of survivor testimonies has been particularly effective in 

highlighting the prevalence and impact of marital rape, thereby fostering greater public 

awareness and support for legal reform. 

 

2.1.4 CURRENT DEBATES ON CRIMINALIZATION IN INDIA 

In India, current debates on the criminalization of marital rape revolve around the legal, 

social, and cultural implications of such a move. Arguments concerning the potential 

impact on marital stability and the misuse of criminal provisions are frequently raised. 

There are also concerns about the evidentiary challenges in proving non-consensual 

sexual intercourse within marriage, particularly in the absence of visible physical 

injuries. 

Addressing these challenges necessitates comprehensive legal reforms and social 

interventions, including the provision of support services for survivors and the 

                                                      
9 See, e.g., R v. R [1991] UKHL 12. 
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education of law enforcement and judicial personnel10 

 

2.2 LEGAL POSITION OF MARITAL RAPE IN INDIA 

2.2.1. SECTION 375 IPC AND THE MARITAL RAPE EXCEPTION AND SECTION 

63 OF BNS 

As per the Indian Penal Code, 1860, the Bare Act text of Section 375 is as follows: 

Section 375 – Rape 

"A man is said to commit rape if he— 

a) penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of a 

woman or makes her do so with him or any other person; or 

b) inserts, to any extent, any object or a part of the body, not being the penis, into 

the vagina, urethra or anus of a woman or makes her do so with him or any 

other person; or 

c) manipulates any part of the body of a woman so as to cause penetration into the 

vagina, urethra, anus or any part of body of such woman or makes her do so 

with him or any other person; or 

d) applies his mouth to the vagina, anus, urethra of a woman or makes her do so 

with him or any other person, under the circumstances falling under any of the 

following seven descriptions: 

1. Against her will. 

2. Without her consent. 

3. With her consent, when her consent has been obtained by putting her or any 

person in whom she is interested in fear of death or of hurt. 

4. With her consent, when the man knows that he is not her husband and that 

her consent is given because she believes that he is another man to whom 

she is or believes herself to be lawfully married. 

5. With her consent, when, at the time of giving such consent, by reason of 

unsoundness of mind or intoxication or the administration by him personally 

or through another of any stupefying or unwholesome substance, she is 

unable to understand the nature and consequences of that to which she gives 

consent. 

6. With or without her consent, when she is under eighteen years of age. 

                                                      
10 Report of the Justice J.S. Verma Committee, 2013. 
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7. When she is unable to communicate consent. 

Explanation 1— For the purposes of this section, "vagina" shall also include labia 

majora. 

Explanation 2— Consent means an unequivocal voluntary agreement when the 

woman by words, gestures or any form of verbal or non-verbal communication, 

communicates willingness to participate in the specific sexual act: 

Provided that a woman who does not physically resist to the act of penetration shall 

not by the reason only of that fact, be regarded as consenting to the sexual activity. 

Exception 1— A medical procedure or intervention shall not constitute rape. 

Exception 2— Sexual intercourse or sexual acts by a man with his own wife, the wife 

not being under fifteen years of age, is not rape. 

The legal position of marital rape in India is primarily governed by Section 375 of the 

Indian Penal Code (IPC), which defines rape. Exception 2 to this section exempts 

sexual intercourse by a man with his own wife, provided she is not under fifteen years 

of age, from the definition of rape. 

This exception has been the subject of intense scrutiny and debate, with legal scholars 

and activists arguing that it perpetuates gender inequality and violates women’s 

fundamental rights. A detailed examination of the wording and scope of the exception, 

as well as its historical context, is crucial for understanding its implications.11  

However The difference between Section 375 of the Indian Penal Code (IPC) and 

Section 63 of the Bharatiya Nyay Sanhita (BNS), 2023 lies in their scope, definitions, 

and punishments. Section 375 of the IPC primarily focuses on rape as a crime of sexual 

violence, defining it based on the lack of consent for sexual intercourse. 

It is specific to the act of non-consensual sexual penetration, primarily involving 

women, with provisions for aggravated forms of rape and a minimum punishment of 

7 years imprisonment, extendable to life, or the death penalty in extreme cases. Section 

63 of the BNS, on the other hand, expands the definition of rape to include any form 

of sexual penetration or manipulation, not just intercourse, and is gender-neutral, 

covering victims of all genders, including men and non-binary individuals. The BNS 

also has more detailed provisions, including harsher punishments, with the possibility 

of life imprisonment or death, particularly in cases involving minors under the age of 

12. Furthermore, Section 63 of BNS acknowledges various forms of sexual violence 

                                                      
11 Indian Penal Code, 1860, Section 375, Exception 2. 
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beyond penetration, emphasizing coercion and manipulation, which broadens the 

scope compared to the IPC's more limited approach to rape. In essence, while both 

laws address sexual violence, Section 63 of BNS provides a more modern, inclusive, 

and comprehensive legal framework compared to the traditional definitions and scope 

outlined in Section 375 of the IPC. 

Additionally, colonial-era legal doctrines—which were greatly influenced by 

Victorian morality and the patriarchal idea that a wife's agreement is assumed upon 

marriage—continue to have an impact, as seen by the marital rape exemption in Section 

375 IPC. The legislation established the notion that marriage gave a husband unlimited 

sexual access to his wife. 

It was first defined by the British under the Indian Penal Code of 1860. Despite major 

changes to India's rape laws over the years, such as the Criminal Law (Amendment) 

Act of 2013, the exception for marital rape has been in place, protecting husbands from 

prosecution for engaging in non-consensual sexual relations within the marriage. 

The continuous dispute over the legitimacy of this exclusion has resulted in varying 

judicial interpretations of it. 

By increasing the age restriction from 15 to 18 years old in Independent Thought v. 

Union of India (2017), the Supreme Court largely read down the exemption and made 

non-consensual sexual relations with a minor bride illegal as rape. 

As a result, the legal status of marital rape in India is still hotly debated, representing 

a clash between orthodox marriage beliefs and the developing body of legal precedent 

about gender equity and physical autonomy. 

The exception's continuous existence in statutory law highlights the legislative 

hesitancy to challenge strongly ingrained patriarchal norms, even as progressive court 

rulings have called into doubt its legitimacy. In addition to being a legal dispute, the 

controversy surrounding Section 375 IPC, Exception 2 is a broader sociocultural 

conflict that assesses India's willingness to prioritize constitutional morality over 

traditional social norms. 

 

2.2.2 CONSTITUTIONAL CHALLENGES AND EXCEPTION 

The constitutionality of Exception 2 has been challenged on the grounds that it violates 

Article 14 (equality before law), Article 15 (prohibition of discrimination), and Article 

21 (right to life and personal liberty) of the Indian Constitution. 
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Arguments have been made that the exception discriminates against married women 

by denying them the same protection against sexual violence as unmarried women. 

Judicial interpretations of these constitutional provisions in relation to marital rape are 

critical in assessing the validity of these challenges. 

The Indian Supreme Court has often underlined that laws must uphold the fundamental 

values of equality, nondiscrimination, and individual dignity included in the Indian 

Constitution. 

The Court's progressive reading of Articles 14 and 21 in instances pertaining to gender 

equity has strengthened the notion that laws that discriminate against people based on 

their marital status must pass the reasonableness test. 

 

2.2.3 JUDICIAL RESPONSES AND PILs ON MARITAL RAPE 

Judicial responses to the issue of marital rape have varied, with some courts expressing 

concern about the discriminatory nature of the exception and others emphasizing the 

need for legislative intervention. Public Interest Litigations (PILs) have played a 

significant role in bringing the issue to the forefront of judicial discourse, seeking the 

criminalization of marital rape. 

An assessment of the effectiveness of these judicial interventions is essential for 

understanding the potential for legal reform. 

With courts adopting varying interpretations based on constitutional principles, 

legislative purpose, and sociological concerns, India's judicial environment regarding 

marital rape is still divided. 

Citing the separation of powers and stressing that legislative improvements should 

come from the legislature rather than the courts, several rulings have preserved Section 

375 IPC while acknowledging the discriminatory effects of Exception 2. One of the 

most prominent court rulings was in Independent Thought v. Union of India (2017), 

when the Supreme Court ruled that non-consensual sexual relations with a wife under 

the age of eighteen is rape and read down the marital rape exception in situations 

involving underage spouses. 

This ruling represented a partial recognition of Exception 2's constitutional 

shortcomings, although the Court refrained from creating a significant legal protection 

vacuum by applying this logic to adult women.convicted in accordance with Section 

376 IPC, which states that marriage does not indicate unqualified consent. This ruling 
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supported the claim that a married couple cannot sacrifice their physical liberty and 

dignity. 

The discussion of marital rape has been sustained in large part because to Public 

Interest Litigations (PILs). 

PILs have been brought before the Supreme Court and High Courts by a number of 

women's rights organizations, legal activists, and survivors who contend that 

Exception 2 infringes upon fundamental rights and runs counter to India's international 

commitments under treaties such as CEDAW. 

Courts have responded to these PILs in a variety of ways, though, frequently deferring 

to the legislature for a policy-based remedy rather than adopting the aggressive position 

of overturning the exemption. The discussion has also been significantly shaped by 

high courts. 

 

2.2.4 ROLE OF WOMEN’S RIGHT ORGANIZATION 

Women’s rights organizations in India have been at the forefront of advocating for the 

criminalization of marital rape. 

Their work has included documenting cases of marital rape, raising public awareness, 

and lobbying for legal reforms. 

Analysis of their strategies, campaigns, and legal interventions is crucial for 

understanding their impact on the legal landscape. 

Women's rights organizations in India are central to the movement advocating for the 

criminalization of marital rape. 

Their multifaceted approach involves meticulously documenting cases to provide 

tangible evidence of this violence, actively raising public awareness through various 

campaigns and educational initiatives to challenge societal norms, and strategically 

engaging in legal interventions. 

This includes pursuing litigation, lobbying for legislative reforms, and offering crucial 

legal support to survivors. 

By analyzing their strategies, campaigns, and legal interventions, we gain a deeper 

understanding of their significant impact on the legal landscape as they persistently 

work towards achieving legal recognition and justice for those affected by marital rape. 
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2.3 EXCEPTION 2 TO SECTION 375 IPC AND SECTION 63 BNS 

2.3.1. LEGAL INTERPRETATION AND JUDICIAL CRITICISM 

The legal interpretation of Exception 2 has been the subject of considerable judicial 

criticism, with many courts highlighting its discriminatory and regressive nature. 

Judges have pointed out the inconsistency of the exception with contemporary legal 

principles, particularly those relating to gender equality and bodily autonomy. 

Examination of these judicial criticisms is essential for understanding the need for legal 

reform. Several judicial pronouncements have emphasized that Exception 2 to Section 

375 IPC contradicts the fundamental rights guaranteed under the Indian Constitution, 

particularly Article 14 (Right to Equality),  

Article 15 (Prohibition of Discrimination), and 

Article 21 (Right to Life and Personal Liberty). 

Courts and legal scholars have argued that by denying married women the same 

protection against sexual violence as unmarried women, the exception creates an 

artificial and unconstitutional classification that reinforces outdated patriarchal notions 

of marriage. In Independent Thought v. Union of India (2017), the Supreme Court of 

India read down Exception 2, raising the age of consent for marital intercourse from 

15 to 18 years. 

The Court recognized that the marital rape exception, particularly when applied to 

minor wives, violated the Protection of Children from Sexual Offences (POCSO) Act, 

2012, and India's obligations under international treaties like CEDAW (Convention on 

the Elimination of All Forms of Discrimination Against Women). However, the 

judgment did not extend to adult women, leaving the broader question of marital rape 

criminalization unresolved. 

The Delhi High Court, in its 2022 split verdict on the constitutionality of Exception 2, 

further highlighted judicial concerns surrounding the exception. 

Justice Rajiv Shakdher, in his judgment, declared the exception unconstitutional, 

stating that it discriminates against married women and violates their bodily autonomy. 

He observed that marriage does not amount to perpetual and irrevocable consent and 

that the exception was incompatible with India’s international human rights 

obligations. 

In contrast, Justice C. Hari Shankar upheld the provision, reasoning that matrimonial 

relationships fall within the legislative domain, and any change in the law should come 
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from Parliament, not the judiciary. This split decision resulted in the matter being 

referred to the Supreme Court, where it remains pending. 

The Karnataka High Court, in a 2022 case, made a landmark ruling by allowing marital 

rape to be prosecuted under Section 376 IPC, stating that forced intercourse by a 

husband cannot be immune from legal scrutiny. 

The Court emphasized that bodily autonomy and dignity cannot be compromised 

within a marital relationship, reinforcing the evolving judicial recognition of marital 

rape as a form of sexual violence. 

Judicial criticism has also extended to the inconsistency of Exception 2 with other 

legal provisions. The Criminal Law (Amendment) Act, 2013, which expanded the 

definition of rape and introduced stringent punishments for sexual offenses, left the 

marital rape exception untouched, despite recommendations from the Justice J.S. 

Verma Committee. Similarly, while the Protection of Women from Domestic Violence 

Act, 2005 (DV Act) provides civil remedies for sexual abuse within marriage, it does 

not criminalize non-consensual sexual intercourse, leaving married women without the 

same legal recourse available to unmarried victims of rape. 

Despite these strong judicial criticisms, legislative resistance to criminalizing marital 

rape remains a significant hurdle. Successive governments have argued that 

criminalizing marital rape could destabilize marriages, lead to misuse of rape laws, 

and create an undue burden on the judiciary. However, courts have increasingly 

rejected these justifications, recognizing that marriage does not nullify a woman’s right 

to dignity, consent, and bodily autonomy. 

Thus, Exception 2 to Section 375 IPC stands at the center of a constitutional and 

judicial debate. While courts have progressively acknowledged its incompatibility 

with modern legal principles, the absence of legislative reform has hindered the full 

recognition of marital rape as a crime. 

The continued judicial scrutiny of the exception underscores the urgent need for a 

legislative response that aligns India’s rape laws with constitutional morality and 

international human rights standards. 

In BNS Exception 2: Sexual intercourse or sexual acts by a man with his own wife, 

the wife not being under eighteen years of age, is not rape. 

In contrast to Section 375 IPC, where Exception 2 removes marital rape as a legal 

offence when the wife is above 15, Section 63 of BNS adopts a more restrictive stance 
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by setting the legal age at 18 years, in line with the country’s statutory age of consent 

and marriage. 

However, the core difference between these legal provisions is that Section 63 of BNS 

still preserves the marital rape exemption for wives over 18. 

This provision continues to be a point of contention in debates over gender equality 

and women’s rights. Critics argue that consent, which is fundamental to any sexual 

activity, should not be presumed based on marital status alone, but rather must be 

explicitly given. 

 

2.3.2. IMPACT ON WOMEN'S RIGHTS AND EQUALITY 

The adverse impact of Exception 2 on women’s rights and gender equality is profound. 

Marital rape causes significant psychological, emotional, and physical harm to women, 

and the exception perpetuates a culture of impunity that undermines women’s dignity 

and autonomy. 

The socio-economic consequences of the exception, including the perpetuation of 

gender inequality and the denial of justice to survivors, are also significant. 

One of the most significant impacts of Exception 2 is that it effectively bars survivors 

of marital rape from seeking criminal justice. 

Unlike unmarried victims of rape, married women cannot file rape charges against 

their husbands, even if they have been subjected to brutal physical and sexual violence. 

This denial of legal recourse forces many survivors to either endure the abuse in silence 

or seek relief through inadequate alternative remedies, such as the Protection of 

Women from Domestic Violence Act, 2005 (DV Act), which only provides civil 

protection orders rather than criminal accountability. 

Additionally, under Section 498A IPC (cruelty by husband), the scope of prosecution 

remains limited to harassment and physical violence, failing to address sexual violence 

specifically. 

 

2.3.3 ARGUMENTS FOR AND AGAINST CRIMINALIZATION 

Proponents of criminalization emphasize that marriage does not equate to 

unconditional consent. 

They argue that exempting marital rape from criminal liability perpetuates the archaic 

notion of women as property and denies them the fundamental right to bodily integrity. 

Legal recognition of marital rape as a crime aligns with international human rights 
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standards, such as the Convention on the Elimination of All Forms of Discrimination 

Against Women (CEDAW), which calls for the elimination of gender-based violence 

in all spheres. 

Additionally, criminalizing marital rape can serve as a deterrent against spousal sexual 

violence and provide victims with legal recourse. Many countries that have 

criminalized marital rape have witnessed increased awareness and reporting, leading 

to stronger protection mechanisms for survivors. 

The criminalization of marital rape also reinforces the principle that consent must be 

continuous and freely given, regardless of the nature of the relationship between the 

individuals involved. 

On the other hand, opponents argue that criminalizing marital rape could disrupt the 

institution of marriage and lead to an increase in false allegations. 

They contend that conflicts within marriage should be addressed through civil 

remedies rather than criminal sanctions. 

Moreover, critics often cite the evidentiary challenges in proving marital rape, given 

the private nature of the marital relationship and the difficulties in establishing lack of 

consent. opponents also sometimes raise concerns about the potential for misuse of 

such laws, particularly in societies where gender dynamics are unequal and where 

women might be pressured or incentivized to make false accusations. They might 

argue for strengthening civil laws related to domestic violence and providing better 

support systems for victims within the existing legal framework as an alternative. 

Furthermore, some opponents emphasize the unique dynamics of marital relationships, 

suggesting that involving the criminal justice system might be overly punitive and 

could undermine efforts at reconciliation and family preservation. 

They might propose alternative dispute resolution mechanisms or specialized 

counseling services as more appropriate responses to such situations within a marriage. 

The debate often boils down to balancing the fundamental rights and bodily autonomy 

of individuals within a marriage against concerns about the potential impact on the 

institution of marriage itself and the practical challenges of implementing and 

enforcing such laws. 

 

2.3.4 LEGISLATIVE PROPOSALS FOR REPEAL 

Legislative proposals for the repeal of Exception 2 have been put forward by various 

stakeholders, including women’s rights organizations and legal experts. 
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These proposals often include amendments to Section 375 IPC to remove the marital 

rape exemption. Some notable legislative proposals include: 

1. Justice Verma Committee Report (2013) – Recommended the removal of the 

marital rape exemption and emphasized the need for recognizing spousal sexual 

violence as a crime. 

2. The Criminal Law (Amendment) Bill, 2019 – Proposed by Members of 

Parliament, this bill sought to amend Section 375 IPC to eliminate the marital 

rape exception and ensure legal protection for all women. 

3. Petitions before the Delhi High Court and Supreme Court – Various PILs and 

legal challenges have urged courts to strike down the marital rape exemption as 

unconstitutional. 

4. National Commission for Women (NCW) Recommendations – The NCW has 

repeatedly advocated for legal reforms to recognize marital rape as a criminal 

offense. 

5. Private Member Bills – Several Members of Parliament have introduced private 

member bills seeking the repeal of Exception 2 to Section 375 IPC, highlighting 

the necessity of criminalizing marital rape. 

The 172nd Law However, these reports have served as important reference points for 

subsequent discussions and legislative proposals. 

 

Chapter III. 

Comparative Legal Analysis of Marital Rape Laws 

3.1 RECOGNITION OF MARITAL RAPE IN OTHER COUNTRIES 

3.1.1 LEGAL REFORMS IN DEVELOPED NATIONS 

The recognition of marital rape as a criminal offense has been a significant legal reform 

in developed nations. Historically, many legal systems operated under the doctrine of 

coverture, which implied that a wife had given irrevocable consent to sexual relations 

with her husband upon marriage. However, with the rise of feminist movements and 

increased awareness of women's rights, countries such as the United States, the United 

Kingdom, Canada, and Australia have introduced legal reforms to criminalize marital 

rape. These reforms have been driven by both judicial activism and legislative 

amendments, ensuring that marital rape is treated as a serious offense rather than a 

private matter. 
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3.1.2 CHALLENGES FACED IN IMPLEMENTING MARITAL RAPE LAWS 

Despite legal advancements, several challenges persist in the implementation of 

marital rape laws. Societal resistance remains a major barrier, particularly in countries 

where cultural and religious norms reinforce the sanctity of marriage and a husband's 

authority over his wife. 

Additionally, evidentiary difficulties make prosecution challenging, as proving lack of 

consent within a marriage can be complex. 

Many legal systems also suffer from judicial reluctance, with courts hesitating to 

intervene in what is perceived as a private marital matter. Furthermore, some countries 

still retain marital rape exemptions in their legal frameworks, preventing full 

recognition and criminalization of the offense. 

 

3.1.3 LESSONS FOR INDIA FROM FOREIGN JURISDICTIONS 

The experiences of countries that have criminalized marital rape provide valuable 

lessons for India. 

Comparative legal analysis suggests that strong legislative frameworks, combined 

with public awareness campaigns, play a crucial role in ensuring the effectiveness of 

marital rape laws. 

In nations where marital rape has been recognized, judicial precedents have played an 

essential role in shaping legal interpretations and strengthening victims' rights. 

India can adopt best practices from these jurisdictions, including comprehensive legal 

definitions of consent, survivor-centric policies, and effective law enforcement 

mechanisms to address marital rape and robust support systems for survivors, and 

address the prevailing social norms that perpetuate the notion of marital immunity. 

 

3.2 UNITED STATES OF AMERICA 

3.2.1 EVOLUTION OF MARITAL RAPE LAWS IN THE USA 

In the United States, marital rape was historically not considered a criminal offense 

due to the common law principle that a wife could not refuse sexual relations with her 

husband. 

However, with changing societal attitudes and increasing recognition of women's 

rights, the legal landscape began to shift in the 20th century. 

The 1970s and 1980s witnessed significant advocacy efforts by feminist organizations, 
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leading to gradual state-level reforms. 

By the early 1990s, all 50 states had criminalized marital rape to some extent, although 

differences remained in terms of penalties and enforcement. 

 

3.2.2 KEY CASE LAWS AND LEGAL FRAMEWORK 

Several landmark cases have played a crucial role in shaping marital rape laws in the 

USA. 

The case of People v. Liberta (1984) in New York was particularly significant, as the 

court ruled that the marital exemption for rape was unconstitutional. 

This decision set a precedent that influenced legislative reforms across multiple states. 

Additionally, federal laws such as the Violence Against Women Act (VAWA) have 

provided further protections for survivors of marital rape by emphasizing legal 

recourse and support services. 

 

1. People v. Liberta (1984) (USA) 

Case Background: 

People v. Liberta (1984) is a landmark decision by the New York Court of Appeals 

that played a crucial role in abolishing the marital rape exemption in New York. Before 

this case, many U.S. states, including New York, had legal provisions that exempted 

husbands from being prosecuted for raping their wives. The case involved Mario 

Liberta, who was convicted of raping his estranged wife and a female companion at 

knifepoint. 

Legal Issues: 

Liberta challenged his conviction on the grounds that New York’s marital rape 

exemption, which stated that a husband could not be prosecuted for raping his wife 

unless they were legally separated by a court order, should apply to his case. He argued 

that because he was still legally married to the victim, he could not be convicted of 

rape under the existing law. 

 

Court’s Ruling: 

The New York Court of Appeals ruled that the marital rape exemption was 

unconstitutional, violating the Equal Protection Clause of the Fourteenth Amendment. 

The court found that the law unjustly discriminated against married women by denying 
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them the same legal protections against rape as unmarried women. The ruling stated 

that marriage does not grant a husband immunity from prosecution for sexual violence 

against his wife. 

Significance and Impact: 

This case was a pivotal moment in the legal recognition of marital rape as a crime. The 

ruling helped pave the way for other U.S. states to reevaluate and eliminate their 

marital rape exemptions. 

By declaring that consent cannot be presumed in marriage, People v. Liberta 

reinforced the principle that all individuals, regardless of marital status, have the right 

to bodily autonomy. The decision influenced broader legal and societal changes, 

leading to further legislative reforms across the country. 

 

2. Commonwealth v. Chretien (2002) (USA) 

Case Background: 

Commonwealth v. Chretien (2002) is a significant case from Massachusetts that 

reinforced the idea that consent in marriage is not automatic and that a spouse can be 

convicted of rape. The case involved a husband, Chretien, who was charged with 

raping his unconscious wife. He argued that because they were married, the concept 

of consent should be presumed, even though his wife was incapacitated. 

 

Legal Issues: 

The primary legal issue was whether a husband could be convicted of raping his wife 

when she was unconscious and unable to consent. Chretien’s defense relied on the 

outdated marital rape exemption, arguing that marriage inherently implied consent. 

The case also examined whether a lack of explicit refusal (due to unconsciousness) 

could serve as a defense against a rape charge. 

 

Court’s Ruling: 

The Massachusetts Supreme Judicial Court ruled that a spouse’s unconscious state 

does not imply consent and that marriage does not grant a husband the right to have 

sex without consent. The court affirmed that non-consensual sexual activity within 

marriage constitutes rape, setting a strong legal precedent for similar cases in the state. 
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Significance and Impact: 

This ruling was important in reinforcing modern consent laws and rejecting archaic 

notions of implied marital consent. 

The case helped solidify the legal understanding that consent must be explicit and that 

the absence of a verbal "no" does not mean "yes," especially when the victim is 

incapacitated. Commonwealth v. Chretien contributed to the broader movement of 

strengthening laws against marital rape in the United States, ensuring that all 

individuals, regardless of marital status, are protected from sexual violence. 

Both cases, People v. Liberta (1984) and Commonwealth v. Chretien (2002), played 

critical roles in shaping the legal landscape of marital rape laws in the U.S., 

emphasizing that marriage does not negate an individual’s right to bodily autonomy 

and consent. 

 

3.2.3 ROLE OF ACTIVISM IN LAW REFORM 

Activism has been a driving force behind legal reforms addressing marital rape in the 

USA. Women's rights organizations, legal advocacy groups, and survivors have played 

a pivotal role in raising awareness and pressuring lawmakers to amend existing laws. 

The feminist movement of the 1970s and 1980s was particularly influential in 

challenging traditional perceptions of marriage and consent. Public campaigns, 

research studies, and media coverage have further contributed to breaking the silence 

around marital rape and pushing for stronger legal frameworks. 

 

3.2.4 IMPACT OF CRIMINALIZATION ON SOCIETY 

The criminalization of marital rape in the USA has led to increased awareness and 

legal accountability, but challenges remain. Nonetheless, the recognition of marital 

rape as a crime has been a crucial step in ensuring gender equality and protecting 

women's rights within marriage. 

 

3.3 UNITED KINGDOM 

3.3.1 R V. R (1991) AND THE END OF MARITAL RAPE IMMUNITY 

One of the most significant legal developments in the UK occurred with the case of R 

v. R (1991), where the House of Lords ruled that a husband could be convicted of 

raping his wife. This judgment effectively abolished the longstanding marital rape 
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exemption under English common law. The case marked a turning point in the legal 

recognition of marital rape and set an important precedent for other jurisdictions. 

 

R v R [1991] UKHL 12; [1992] 1 AC 599 

Court: House of Lords (United Kingdom) 

Background of the Case- 

The case R v R (1991) is a landmark ruling in the United Kingdom that officially 

abolished the marital rape exemption, fundamentally reshaping English law regarding 

sexual offenses within marriage. Prior to this ruling, under English common law, a 

husband could not be found guilty of raping his wife due to the doctrine of "implied 

consent," which originated from the 18th-century legal principles established by 

Sir Matthew Hale. According to Hale's doctrine, a wife was deemed to have given 

irrevocable consent to sexual intercourse upon marriage, meaning a husband could not 

be prosecuted for raping his wife. 

In this case, the defendant, referred to as "R" to maintain anonymity, was a husband 

who had forcibly engaged in non-consensual sexual intercourse with his wife after they 

had separated. The couple was still legally married but no longer living together, and 

divorce proceedings had begun. The wife accused the husband of rape, and he was 

subsequently charged under the Sexual Offences Act 1956. The defendant argued that, 

based on the longstanding common law principle, he could not be convicted of raping 

his wife. 

 

Legal Issues- 

1. Validity of the Marital Rape Exemption – Whether the common law doctrine 

that exempted husbands from being prosecuted for raping their wives was still 

applicable in modern times. 

2. Consent in Marriage – Whether a wife’s consent to sexual relations was 

irrevocable upon marriage or if she retained the right to refuse intercourse at 

any time. 

3. Judicial Power to Overturn Common Law Doctrines – Whether the courts had 

the authority to abolish an entrenched legal principle that had existed for 

centuries. 
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Judgment by the Court of Appeal: 

The case was first heard by the Court of Appeal, which ruled that the marital rape 

exemption was no longer applicable in modern society. The court emphasized that 

societal norms had evolved significantly since the doctrine of implied consent was 

established. 

The judges determined that a wife has the right to refuse sexual relations, and forcing 

her to engage in intercourse against her will constituted rape. 

However, given the historical precedent of the marital rape exemption, the case was 

taken to the House of Lords (now the UK Supreme Court) for a final decision. 

 

Judgment by the House of Lords: 

The House of Lords unanimously upheld the Court of Appeal's decision and abolished 

the marital rape exemption. The ruling was delivered by Lord Keith of Kinkel, who 

stated: 

"The common law is in a state of continuous development, and it is a principal function 

of the courts to adapt and develop it in the light of changing social conditions and 

increasing knowledge." 

The Lords rejected the outdated idea that marriage granted a husband unrestricted 

sexual access to his wife. 

The court recognized that marriage does not nullify a woman's right to bodily autonomy 

and consent. 

The judgment made it clear that rape is rape, regardless of the relationship between the 

perpetrator and the victim. 

 

Key Legal Principles Established by R v R: 

1. Marital Rape is a Crime – A husband can be convicted of raping his wife, as 

marriage does not create an automatic and irrevocable consent to sexual 

activity. 

2. Consent Must be Continuous – Consent to sexual relations must be ongoing, 

and a spouse has the right to withdraw consent at any time. 

3. Common Law Can Evolve – The House of Lords affirmed its authority to 

modernize outdated legal doctrines when they no longer reflect contemporary 

social and moral standards. 
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Impact of R v R on UK Law: 

1. Legislative Changes – The ruling directly influenced the passage of the Criminal 

Justice and Public Order Act 1994, which formally codified that marital rape is 

a criminal offense. 

2. International Influence – The case set a precedent that influenced other 

countries to reconsider their own marital rape laws. Many nations, including 

India and various Commonwealth countries, have debated reforms based on this 

judgment. 

3. Judicial and Social Transformation – The case transformed the legal 

understanding of marriage, emphasizing that spouses are equal partners with 

independent rights rather than one being dominant over the other. 

 

Comparison with Indian Law: 

Despite the landmark decision in R v R, India still retains an exception for marital rape 

under Section 375 of the Indian Penal Code, which states that a husband cannot be 

charged with raping his wife if she is above 18 years of age. The Indian judiciary and 

legislature continue to debate whether the exemption should be removed, and activists 

frequently cite R v R as a model decision that India should follow. 

R v R (1991) remains one of the most important cases in the fight against gender-

based violence. By abolishing the outdated marital rape exemption, the ruling 

reaffirmed the fundamental principle that all individuals, regardless of their marital 

status, have the right to bodily autonomy and consent. It demonstrated the progressive 

nature of common law, proving that legal doctrines should evolve to reflect modern 

values of human rights and gender equality. 

 

3.3.2 CURRENT LEGAL FRAMEWORK IN THE UK 

Following the R v. R decision, legislative changes were introduced to ensure the full 

criminalization of marital rape. The Sexual Offences Act 2003 further strengthened 

laws by defining consent more clearly and removing any ambiguities regarding marital 

relationships. Under UK law, rape within marriage is now treated as severely as any 

other form of sexual violence, with strict legal provisions for prosecution. 

Following the landmark R v R (1991) decision, the UK implemented legislative 

reforms to ensure the full criminalization of marital rape and strengthen protections 

for survivors. The Criminal Justice and Public Order Act 1994 formally codified the 
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ruling, explicitly affirming that a husband could be prosecuted for raping his wife. 

Further advancements came with the Sexual Offences Act 2003, which redefined 

consent as a voluntary agreement made with full freedom and capacity, eliminating 

any ambiguity regarding marital relationships. This Act established that rape within 

marriage is treated with the same severity as any other form of sexual violence, 

reinforcing that consent must be ongoing and cannot be presumed based on marital 

status. 

The law also expanded protections by criminalizing coercion and ensuring that victims 

of marital rape have the same legal recourse as any other survivor of sexual assault. 

Today, under UK law, marital rape carries significant legal consequences, with 

perpetrators facing severe penalties, reflecting the nation's commitment to upholding 

bodily autonomy and gender equality. 

 

3.3.3 JUDICIAL INTERPRETATION OF CONSENT IN MARRIAGE 

The UK judiciary has played a vital role in reinforcing the principle that marriage does 

not imply perpetual consent. Courts have repeatedly emphasized that consent must be 

given freely and can be withdrawn at any time. This legal stance has been instrumental 

in protecting survivors and ensuring that marital rape is prosecuted effectively. 

 

3.3.4 PUBLIC AWARENESS AND LEGAL CHALLENGES 

Despite legal advancements, challenges persist in addressing marital rape in the UK. 

Societal attitudes, cultural norms, and underreporting remain significant obstacles. 

Public awareness campaigns and support services have been crucial in encouraging 

survivors to seek justice. Continued efforts are needed to ensure that survivors receive 

adequate legal and psychological support. Organizations such as Rape Crisis England 

& Wales and Women's Aid provide essential support services, including legal 

assistance, counseling, and helplines. However, challenges remain in ensuring 

consistent law enforcement, judicial sensitivity, and accessibility to survivor-centered 

support systems. 

 

3.4 CANADA 

3.4.1 MARITAL RAPE CRIMINALIZATION IN 1983 

Canada formally criminalized marital rape in 1983 with amendments to the Criminal 

Code, removing the legal exemption that previously protected husbands from 
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prosecution for raping their wives. This reform was a part of broader legislative 

changes aimed at strengthening protections for victims of sexual assault. The legal 

shift was influenced by growing awareness of gender-based violence and advocacy 

from feminist organizations and legal experts who argued that marriage should not 

negate an individual’s right to bodily autonomy. 

 

3.4.2 CHANGES IN CONSENT LAWS 

Following the 1983 reforms, Canada introduced further legal changes to clarify the 

concept of consent in sexual offenses. The R. v. Ewanchuk (1999) case was a landmark 

decision in reaffirming that consent must be affirmative, continuous, and voluntary. 

Courts emphasized that a lack of resistance does not equate to consent, reinforcing the 

principle that all individuals, including married partners, have the right to refuse sexual 

activity at any time. These developments have strengthened legal protections for 

survivors of marital rape and contributed to a broader cultural shift in recognizing 

consent. 

 

R v. Ewanchuk (1999) – A Landmark Case on Consent in Canada 

R v. Ewanchuk [1999] 1 S.C.R. 330 

Court: Supreme Court of Canada Background of the Case 

The case of R v. Ewanchuk (1999) is one of the most significant rulings in Canadian 

legal history concerning sexual assault and the definition of consent. The case involved 

Steve Ewanchuk, a man who lured a 17-year-old woman into his trailer under the 

pretense of a job interview. During their meeting, he made repeated sexual advances, 

including touching and groping her, despite her clear indications of discomfort. The 

complainant repeatedly said "no" and tried to resist, but Ewanchuk continued his 

advances, claiming that he interpreted her reluctance as "implied consent." 

Ewanchuk was charged with sexual assault under Section 271 of the Criminal Code of 

Canada. However, the trial judge acquitted him, reasoning that because the 

complainant did not physically fight back or attempt to flee, her lack of resistance 

implied consent. This reasoning was upheld by the Alberta Court of Appeal, further 

fueling controversy regarding the legal understanding of consent in sexual assault 

cases. 
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Legal Issues- 

1. Implied Consent in Sexual Assault Cases – Whether a person’s lack of 

resistance could be interpreted as consent in a sexual assault case. 

2. Definition of Consent – Whether only explicit, affirmative consent should be 

considered valid under Canadian law. 

3. Judicial Misinterpretation of Consent Laws – Whether the trial judge’s 

acceptance of “implied consent” was a misinterpretation of existing Canadian 

law. 

 

Supreme Court Ruling- 

The Supreme Court of Canada overturned the acquittal and found Ewanchuk guilty of 

sexual assault. Writing for the majority, Justice Claire L'Heureux-Dubé strongly 

rejected the concept of implied consent in Canadian sexual assault law. The Court 

emphasized that under Section 273.1 of the Criminal Code, consent must be 

affirmative, voluntary, and given by a person with the capacity to do so. Justice 

L’Heureux-Dubé’s decision reinforced that the absence of a physical struggle does not 

equate to consent and that only the complainant's voluntary agreement constitutes legal 

consent. The ruling also criticized lower court decisions for reinforcing outdated and 

dangerous myths about sexual violence, particularly the notion that a woman's passive 

response could be interpreted as willingness. 

 

Key Legal Principles Established- 

1. No Such Thing as "Implied Consent" in Sexual Assault Cases – Consent must 

be affirmative, explicit, and voluntary; silence, passivity, or lack of physical 

resistance does not imply agreement. 

2. Burden on the Accused to Prove Honest Belief in Consent – If the accused 

claims they believed the complainant consented, they must show that this belief 

was both honest and reasonable based on the circumstances. 

3. Affirmative Consent Standard – The ruling reaffirmed that only clear, informed, 

and voluntary agreement constitutes consent under Canadian law. 

 

Impact of the Decision- 

The Ewanchuk ruling had a profound impact on Canadian sexual assault jurisprudence, 

solidifying the "affirmative consent" standard and eliminating any room for implied 
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consent defenses. The case also brought national attention to the importance of judicial 

training in handling sexual violence cases, as the trial judge’s ruling was widely 

criticized for perpetuating harmful rape myths. Additionally, the decision influenced 

subsequent legal reforms and public awareness campaigns, reinforcing that victims of 

sexual violence do not have to physically resist to prove non-consent. The ruling 

remains a cornerstone in Canadian sexual assault law and has been cited in numerous 

cases to uphold the rights of survivors and ensure a clear, victim-centered approach to 

consent. 

R v. Ewanchuk (1999) was a groundbreaking decision that reaffirmed the necessity of 

affirmative consent in sexual assault cases. 

The Supreme Court’s rejection of implied consent helped dismantle outdated legal 

misconceptions and strengthened protections for survivors. The ruling remains one of 

Canada’s most important precedents in sexual violence law, influencing legal and 

societal attitudes toward consent, bodily autonomy, and gender equality in Canada and 

beyond. 

 

3.4.3 IMPACT OF THE CHARTER OF RIGHTS AND FREEDOMS 

The Canadian Charter of Rights and Freedoms has played a crucial role in shaping 

legal interpretations related to marital rape. 

Section 15 of the Charter, which guarantees equality under the law, has been 

instrumental in challenging discriminatory legal doctrines that once treated marital 

rape differently from other forms of sexual violence. 

Courts have consistently ruled that denying legal protection to married women violates 

their constitutional rights, leading to a robust legal framework for prosecuting marital 

rape cases. 

 

3.4.4 COMPARISON WITH INDIAN LAWS 

A comparative analysis of Canadian and Indian laws on marital rape highlights 

significant differences. 

While Canada fully criminalized marital rape decades ago, India continues to retain an 

exemption under Section 375 of the Indian Penal Code. Canada's approach provides 

a model for India by demonstrating that legal reforms, coupled with judicial activism 

and public awareness, can effectively address marital rape. 
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3.5 AUSTRALIA & NEW ZEALAND 

3.5.1 LEGAL REFORMS AND IMPACT ON SOCIETY 

Both Australia and New Zealand have enacted significant legal reforms to criminalize 

marital rape. Australia began repealing marital rape exemptions in the 1970s, with all 

states and territories fully recognizing it as a crime by the early 1990s. 

New Zealand followed a similar trajectory, criminalizing marital rape through 

legislative amendments that emphasized the importance of consent in all sexual 

relationships. 

These reforms have contributed to shifting societal perceptions and increasing 

awareness of domestic and sexual violence. 

 

State of South Australia v. Brown (2016) – A Key Case on Sexual Assault in Australia 

Case Citation: State of South Australia v. Brown [2016] SASCFC 150 

Court: Full Court of the Supreme Court of South Australia 

Background of the Case- 

The case of State of South Australia v. Brown (2016) is a significant ruling in 

Australian criminal law, particularly regarding sexual offenses, consent, and 

evidentiary standards in sexual assault cases. The case involved an appeal by the State 

of South Australia against the acquittal of the accused, Brown, who had been charged 

with multiple counts of rape and sexual assault. 

The complainant alleged that Brown had engaged in non-consensual sexual activity, 

but the trial judge initially ruled in favor of the accused, leading to an appeal by the 

prosecution. The case raised important questions about the interpretation of consent 

laws, the role of jury directions, and the standard of proof in sexual offense trials. 

 

Legal Issues- 

1. Consent and its Legal Interpretation – Whether the complainant's actions 

indicated genuine consent or whether there was a misinterpretation of 

affirmative, voluntary consent under South Australian law. 

2. Jury Directions in Sexual Assault Trials – Whether the trial judge had properly 

instructed the jury on how to assess evidence of consent and the accused’s belief 

in consent. 

3. Standard of Proof and Evidentiary Considerations – Whether the court had 

applied the correct burden of proof in determining Brown’s culpability. 
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Supreme Court Ruling- 

The Full Court of the Supreme Court of South Australia reviewed the appeal and 

ultimately ruled that errors had been made in the trial process, particularly in the jury 

directions concerning how consent should be evaluated. 

The Court found that South Australian consent laws require clear, voluntary, and 

unambiguous agreement and that passivity or lack of resistance cannot be assumed as 

consent. Additionally, the Court emphasized that the accused must take reasonable 

steps to ensure consent and that a mistaken belief in consent must be objectively 

reasonable, not just subjectively held. The ruling led to significant legal discussions 

on how sexual offense cases should be handled in Australian courts, particularly 

concerning the role of judicial guidance to juries in interpreting evidence of consent 

and sexual violence. The decision sparked important legal debates on how Australian 

courts should treat cases involving sexual offenses, especially when it came to jurors' 

interpretation of evidence of sexual assault and consent. 

 

Key Legal Principles Established- 

1. Affirmative Consent Standard in South Australia – Consent must be clear, 

voluntary, and freely given; lack of resistance does not automatically imply 

consent. 

2. Jury Directions Must Be Precise in Sexual Assault Cases – Judges must provide 

clear legal instructions to juries on how to assess consent and the accused’s 

belief in consent. 

3. Standard of Proof in Sexual Offenses – Courts must ensure that the burden of 

proof is strictly upheld to avoid misinterpretation of evidence in favor of the 

accused. 

 

Impact of the Decision- 

The ruling in State of South Australia v. Brown (2016) reinforced the importance of 

judicial clarity in sexual assault trials, particularly regarding jury instructions on 

consent and evidentiary evaluation. 

It also contributed to ongoing legal debates in Australia about how sexual consent 

should be assessed in court and how to protect survivors while ensuring fair trials for 

the accused. Additionally, the case influenced legal discussions on potential law 

reforms, particularly in affirmative consent laws, ensuring that only clear, informed, 
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and voluntary agreement constitutes valid consent under Australian criminal law. 

 

State of South Australia v. Brown (2016) 

A significant case in Australian sexual assault jurisprudence, reinforcing the necessity 

of precise jury directions and a strict interpretation of consent in sexual offense trials. 

The ruling played a key role in shaping legal and procedural standards in sexual 

violence cases and contributed to broader efforts to enhance victim protections and 

legal clarity in cases involving sexual offenses in Australia. 

 

3.5.2 JUDICIAL PRECEDENTS ON MARITAL RAPE 

In Australia, judicial precedents have reinforced the legal stance that marriage does 

not grant automatic consent to sexual activity. 

Courts have upheld strict interpretations of consent laws, ensuring that marital rape is 

prosecuted under general sexual assault statutes. Similarly, in New Zealand, judicial 

decisions have emphasized the principle of bodily autonomy and the right to refuse 

sexual relations, regardless of marital status.These judicial precedents in Australia and 

New Zealand highlight a significant shift towards affirmative consent and the 

protection of individual rights, reinforcing that marriage does not create an irrevocable 

right to sexual access. 

 

3.5.3 CHALLENGES IN IMPLEMENTING THE LAW 

Despite legal recognition, Australia and New Zealand continue to face challenges in 

enforcing marital rape laws. Social stigma, cultural taboos, and the reluctance of 

victims to come forward remain persistent issues. 

Additionally, marginalized communities, including Indigenous women, often 

experience barriers to accessing justice due to systemic discrimination and lack of 

resources. Efforts to improve victim support services and enhance public awareness 

have been ongoing to address these challenges. 

 

3.5.4 LESSONS FOR INDIA FROM AUSTRALIA & NEW ZEALAND 

The legal frameworks in Australia and New Zealand offer valuable lessons for India. 

These countries demonstrate that criminalizing marital rape does not weaken marriage 

but rather strengthens the legal protections for individuals within it. India can adopt 
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similar legal and judicial strategies, including public awareness campaigns, survivor-

centric policies, and improved law enforcement mechanisms, to ensure the effective 

recognition of marital rape as a crime. 

 

3.6 EUROPEAN NATIONS 

3.6.1 LEGAL FRAMEWORK AND RECOGNITION 

Most European nations have criminalized marital rape through legislative amendments 

and judicial rulings. 

Countries such as Germany, France, Sweden, and Spain have explicitly recognized 

marital rape as a criminal offense, ensuring that legal protections against sexual 

violence apply equally to married and unmarried individuals. 

The European Convention on Human Rights (ECHR) has also played a significant role 

in shaping legal approaches to marital rape across the continent. 

 

3.6.2 JUDICIAL APPROACHES AND KEY CASE LAWS 

European courts have upheld the principle that marriage does not imply perpetual 

consent to sexual relations. 

Landmark cases such as M.C. v. Bulgaria (2003) before the European Court of Human 

Rights established that lack of resistance should not be interpreted as consent. 

Judicial rulings across various European nations have reinforced the necessity of clear, 

affirmative consent in sexual relationships, regardless of marital status. European 

courts have consistently ruled that marriage does not grant automatic or perpetual 

consent to sexual relations. This principle dismantles the archaic notion that a spouse 

(traditionally the husband) has an irrevocable right to sexual access. Courts now 

recognize that each sexual act requires voluntary, affirmative consent, regardless of 

marital status. 

 

M.C. v. Bulgaria (2003) – A Landmark European Court of Human Rights Case on 

Consent and Sexual Violence 

Case Citation: M.C. v. Bulgaria, Application No. 39272/98, European Court of Human 

Rights (ECHR), Judgment of 4 December 2003 

Court: European Court of Human Rights (ECHR), Grand Chamber 
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Background of the Case- 

The case of M.C. v. Bulgaria (2003) is a landmark ruling by the European Court of 

Human Rights (ECHR) that set crucial legal standards for sexual violence, consent, 

and state responsibility in prosecuting rape cases. The applicant, a 14-year-old girl 

identified as M.C., alleged that she had been sexually assaulted by two men in 1995 

but that Bulgarian authorities failed to properly investigate and prosecute the crime. 

Under Bulgarian law at the time, rape prosecutions required proof that the victim had 

actively resisted the assault. 

Because M.C. did not physically fight back, prosecutors dropped the case, concluding 

that there was insufficient evidence of coercion or force. 

M.C. challenged this decision before the ECHR, arguing that Bulgaria’s legal 

framework failed to protect victims of sexual violence and violated her human rights 

under the European Convention on Human Rights (ECHR). 

 

Legal Issues- 

1. Definition of Consent in Rape Cases – Whether a requirement for physical 

resistance violated international human rights standards by failing to recognize 

non-consensual sexual acts as rape. 

2. State’s Duty to Investigate and Prosecute Sexual Violence – Whether 

Bulgaria’s failure to effectively prosecute the case violated the applicant’s 

rights under the European Convention on Human Rights. 

3. Compliance with International Human Rights Standards – Whether Bulgarian 

rape laws aligned with evolving international legal standards emphasizing 

affirmative consent and victim-centered approaches. 

 

ECHR Ruling- 

The ECHR ruled in favor of M.C., finding that Bulgaria had violated Article 3 

(prohibition of inhuman or degrading treatment) and Article 8 (right to private life) of 

the European Convention on Human Rights. 

The Court strongly criticized Bulgaria’s insistence on physical resistance as a 

requirement for proving rape, emphasizing that such an approach failed to protect 

victims of coercion, intimidation, or psychological pressure. The ruling established 

that a lack of physical resistance does not imply consent and that states have a duty to 
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ensure that sexual violence laws are based on the principle that non-consensual 

sex, regardless of force, constitutes rape. 

The Court also stressed that governments must conduct effective investigations and 

prosecutions in sexual violence cases, ensuring that survivors receive justice and legal 

protection. 

 

Key Legal Principles Established- 

1. Affirmative Consent Standard in Rape Cases – Consent must be voluntary, 

freely given, and not inferred from a lack of physical resistance. 

2. State’s Duty to Investigate and Prosecute Sexual Crimes – Governments must 

ensure that their legal frameworks and investigative procedures adequately 

protect survivors and comply with international human rights standards. 

3. Victim-Centered Legal Reforms – Laws must be updated to focus on the 

experience of the survivor rather than outdated notions of resistance and force. 

 

Impact of the Decision- 

The ruling in M.C. v. Bulgaria (2003) had a major impact on European and 

international legal standards for sexual violence, influencing legal reforms in several 

countries. Many European states, including Bulgaria, Germany, and Sweden, amended 

their rape laws to align with an affirmative consent model, ensuring that lack of 

resistance is not mistaken for consent. 

The decision also reinforced the importance of victim-centered justice, urging courts 

and law enforcement agencies to consider psychological coercion, intimidation, and 

fear in sexual violence cases. Furthermore, it contributed to the broader movement 

toward affirmative consent laws, influencing the legal frameworks of institutions such 

as the Council of Europe, the European Union, and the United Nations. 

M.C. v. Bulgaria (2003) is a groundbreaking case in international human rights law, 

reinforcing that rape laws must be based on the absence of consent rather than physical 

resistance. 

The ruling compelled European states to modernize their legal frameworks, ensuring 

that survivors receive justice and legal protection in accordance with evolving human 

rights standards. It remains a key precedent in shaping global discussions on sexual 

violence, consent, and state responsibility in prosecuting sexual offenses. 
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3.6.3 VARIATIONS IN LEGAL IMPLEMENTATION 

While most European countries have criminalized marital rape, differences remain in 

terms of enforcement and legal interpretations. Some nations have specific provisions 

addressing marital rape, while others prosecute it under general sexual violence laws. 

The level of social awareness and support services for survivors also varies, impacting 

the effectiveness of legal protections. 

While most European nations have successfully criminalized marital rape, the 

effectiveness of these laws varies depending on legal interpretation, law enforcement 

efficiency, judicial attitudes, and social awareness levels. For India, adopting a holistic 

legal and social approach—combining criminalization, survivor support, and 

awareness initiatives—will be crucial in ensuring real protection against marital rape. 

 

3.6.4 CHALLENGES IN ENFORCEMENT 

Despite progressive legal frameworks, enforcement remains a challenge in certain 

European countries. Social stigma, victim-blaming attitudes, and underreporting 

continue to hinder justice for survivors. Additionally, some religious and conservative 

groups have opposed strict marital rape laws, arguing that they interfere with 

traditional family structures. 

Strengthening legal enforcement mechanisms and increasing public awareness are 

necessary steps to address these challenges. Despite progressive legal frameworks 

across Europe, the enforcement of marital rape laws remains a significant challenge. 

Several factors, including social stigma, victim-blaming attitudes, underreporting, and 

opposition from conservative groups, continue to hinder survivors from seeking 

justice. Strengthening legal enforcement mechanisms, judicial sensitivity, and public 

awareness is crucial to overcoming these barriers. 

In certain European nations, religious and conservative organizations have opposed 

strict marital rape laws, arguing that they interfere with traditional family structures 

and undermine the sanctity of marriage. Some groups advocate for mediation rather 

than prosecution, reinforcing outdated patriarchal norms that prioritize marital unity 

over individual autonomy. While marital rape is criminalized in most European 

countries, legal enforcement remains a significant hurdle due to social stigma, 

underreporting, judicial biases, and opposition from conservative groups. Addressing 

these issues requires comprehensive legal reforms, enhanced law enforcement training, 

and public education initiatives to ensure that survivors receive the justice and 
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protection they deserve. 

 

3.7 SOUTH ASIAN NATIONS 

3.7.1 COLONIAL LEGACY AND LEGAL INFLUENCE 

Many South Asian nations, including India, Pakistan, Bangladesh, and Sri Lanka, have 

legal systems influenced by colonial-era laws that historically exempted marital rape 

from criminal prosecution. The persistence of these outdated legal provisions reflects 

the colonial legacy that continues to shape gender and family laws in the region. South 

Asian countries including Bangladesh, Sri Lanka, India, and Pakistan have legal 

systems that are firmly based in colonial-era jurisprudence, especially the British 

common law heritage. 

British colonial rulers established legislative frameworks that upheld patriarchal 

systems during the colonial era, frequently placing a higher value on male authority 

and family unity than on the autonomy and rights of women. The historical exclusion 

of marital rape from criminal prosecution is one of the lasting effects of this legal 

heritage; this idea has endured in post-colonial legal systems throughout the area. 

 

3.7.2 COUNTRY-SPECIFIC LEGISLATIVE APPROACHES 

Legal approaches to marital rape vary across South Asia. While countries like Nepal 

and Bhutan have criminalized marital rape, others, including India and Pakistan, retain 

exemptions in their legal frameworks. In Bangladesh, marital rape is only recognized 

as a crime when the wife is under a certain age, demonstrating the partial and 

inconsistent legal recognition of the issue across the region. 

Due to a combination of colonial legacies, cultural standards, religious influences, and 

political concerns, marital rape is treated differently under the law in South Asian 

nations. While some countries have made strides toward making marital rape a crime, 

others maintain legal exclusions, which leaves survivors without sufficient legal 

protection. The necessity for extensive reforms to guarantee that marital rape is 

recognized as a serious criminal offense is highlighted by the region's inconsistent 

legal frameworks. 

 

1. Nepal: A Forward-Looking Strategy for Criminalization 

One of the few countries in South Asia that has made marital rape a complete 

crime is Nepal. In its historic decision, the Nepalese Supreme Court 
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acknowledged that marriage does not entail lifelong permission to sexual 

encounters. Marital rape is specifically criminalized under Nepal's National 

Penal Code, which punishes it within the broader prohibitions for sexual assault. 

Human rights organizations and judicial activism, which claimed that marital 

rape violated the constitution's provisions of equality and personal dignity, were 

the driving forces for Nepal's legislative reforms. Social stigma and 

underreporting persist despite legal acknowledgment because survivors 

frequently experience pressure from their families and communities to keep 

quiet. 

Cultural resistance is a challenge for law enforcement and judicial institutions, 

underscoring the necessity for awareness-raising initiatives and victim support 

networks. 

 

2. Bhutan: Legal Acknowledgment but Enforcement Difficulties 

A increasing awareness of gender-based violence is reflected in Bhutan's efforts 

to make marital rape a felony. Although forced sexual interactions inside 

marriage are illegal under the Bhutan Penal Code, implementation of this law 

is nonetheless lax because of ingrained cultural norms that deter reporting. 

Although there are legal procedures, they are not often followed since survivors 

frequently experience social pressure to make amends with their spouses rather 

than seek legal action. 

To guarantee that survivors receive the required legal and psychological care, 

law enforcement officials need to be more trained and made more aware of the 

issue. 

Despite being constrained by cultural issues, Bhutan's achievement shows how 

legislative reforms may open the door for more significant social 

transformation. 

 

3. Pakistan: Religious Justifications and Legal Exemptions 

Due to colonial-era legislation and religious views on marriage, Pakistan 

continues to have legal protection for marital rape. 

It is challenging to identify marital rape as a criminal violation since Islamic 

jurisprudence, or Sharia law, as it is understood in Pakistan, sees marriage as a 
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contract that gives husbands sexual rights over their wives. 

By obfuscating the line between rape and adultery, the Hudood Ordinances, 

which were implemented during General Zia-ul-Haq's military dictatorship, 

significantly confused rape laws and made it more difficult for survivors to 

pursue justice. 

Due to considerable resistance from conservative and religious organizations, 

there hasn't been a clear drive to criminalize marital rape, despite the 

introduction of various legal measures to improve women's rights. Although 

activists contend that Pakistan's commitments under international human rights 

treaties are violated by its failure to acknowledge marital rape, legislative 

reform is still a long way off. 

 

4. Bangladesh: Age-Based Exemptions and Partial Recognition Although 

Bangladesh has made some progress in acknowledging marital rape, there 

are still some exceptions. 

According to the Bangladesh Penal Code, which is based on the same colonial-

era structure as India, marital rape is only illegal if the victim is less than 13 

years old. 

Although legislation does not specifically make marital rape a crime, the 

Domestic Violence (Prevention and Protection) Act of 2010 offers survivors of 

spousal abuse some legal recourse. 

Women's rights groups are still advocating for changes, claiming that 

legislation against marital rape ought to be in line with global human rights 

norms. However, advancement has been impeded by legal stagnation and 

societal conservatism. 

 

5. Sri Lanka: Partial Protections and Legal Discussions 

Though complete criminalization is still difficult, Sri Lanka has participated in 

legal discussions around the recognition of marital rape. 

Married women who continue to live with their husbands face a serious legal 

loophole since the Sri Lankan Penal Code only makes marital rape a crime when 

the couple is judicially separated. 

Stronger legal safeguards have been pushed for by gender rights campaigners, 

http://www.ijlra.com/


www.ijlra.com 

Volume 3 Issue 1 | March 2026 

 

ISSN: 2582-6433 

 

 

Page | 2584 
 

 

who contend that acknowledging marital rape shouldn't need judicial 

separation. 

Since conventional gender roles continue to dominate public discourse, social 

and cultural impediments continue to impede progressive legislative reforms. 

 

3.7.3 SOCIAL AND CULTURAL BARRIERS 

One of the biggest challenges in addressing marital rape in South Asia is the deep-

rooted cultural and societal norms that view marriage as an institution where husbands 

have sexual rights over their wives. Patriarchal beliefs, lack of awareness, and fear of 

social ostracization prevent many victims from reporting marital rape. Additionally, 

legal and law enforcement agencies often dismiss cases due to societal bias and lack 

of political will to implement reforms. The ingrained cultural and societal traditions 

that uphold male dominance in marriage are one of the largest obstacles to combating 

marital rape in South Asia. It can be challenging to identify non-consensual sex inside 

a marriage as rape in many South Asian communities since marriage is frequently seen 

as an institution where men have sexual rights over their wives. Due to the widespread 

acceptability of marital rape and the absence of legal rights for survivors, this 

patriarchal worldview is reinforced by social, legal, and religious traditions. 

 

3.7.4 EFFORTS TOWARDS LEGAL REFORM 

Despite these challenges, there have been efforts to reform marital rape laws in South 

Asia. Activists, legal scholars, and human rights organizations continue to push for 

legislative amendments and judicial recognition of marital rape as a serious crime. 

International human rights bodies have also exerted pressure on governments to align 

their laws with global standards. However, significant work remains in terms of public 

awareness, legal reforms, and effective enforcement. There have been continuous 

attempts to change South Asian laws on marital rape in spite of the many legal, social, 

and cultural obstacles. The identification of marital rape as a grave human rights 

violation is the goal of these initiatives, which are the result of activist groups, court 

rulings, and international pressure. Various parties are still working to solve the issue 

through policy reforms, awareness campaigns, and legislative modifications, despite 

the fact that progress has been slow and faced with considerable opposition. 

There is still more to be done, even if there has been considerable movement in favor 
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of changes to South Asian laws pertaining to marital rape. Criminalizing marital rape 

is not only required by law, but it is also a human rights imperative that has to be given 

top priority. Governments must take immediate action by enacting stricter legislation, 

raising public awareness, and making sure that the law is applied correctly. 

 

3.8 IMPACT OF INTERNATIONAL HUMAN RIGHTS BODIES 

International human rights organizations, including the United Nations and the 

Committee on the Elimination of Discrimination Against Women (CEDAW), have 

been instrumental in advocating for the criminalization of marital rape. 

Several international conventions and treaties emphasize the need to recognize marital 

rape as a violation of women's rights. The influence of global human rights discourse 

has led to legal reforms in many countries. 

International human rights organizations, especially the United Nations and the 

Committee on the Elimination of Discrimination Against Women (CEDAW), have 

played a pivotal role in advocating for the criminalization of marital rape across the 

globe. These bodies assert that non-consensual sex within marriage is a direct violation 

of a woman’s rights to dignity, bodily integrity, and equality. 

Instruments like the UN Declaration on the Elimination of Violence against Women 

and CEDAW’s General Recommendation No. 19 categorically include marital rape 

within the definition of gender-based violence and urge nations to reform laws that 

shield husbands from prosecution. 

The CEDAW Committee has repeatedly criticized countries like India for retaining 

marital rape exemptions, pressing them to bring domestic laws in line with 

international human rights standards. 

Furthermore, treaties such as the International Covenant on Civil and Political Rights 

and platforms like the Beijing Platform for Action and the Istanbul Convention have 

emphasized that consent must be the core of all sexual relations, regardless of marital 

status. This international pressure has led to widespread reforms, with over 100 

countries now recognizing marital rape as a criminal offence. 

However, despite being a signatory to many of these conventions, India continues to 

uphold the marital rape exemption through Exception 2 to Section 63 of the Bharatiya 

Nyaya Sanhita, drawing criticism for failing to uphold its international obligations to 

protect women’s rights equally within marriage. 
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3.9 JUDICIAL TRENDS AND LANDMARK CASES IN INDIA 

3.9.1 SUPREME COURT’S STAND ON MARITAL RAPE 

Despite the Supreme Court of India's repeated rulings on the matter, the legal system 

is still developing since marital rape is not specifically illegal in India. 

Exception 2 to Section 375 of the Indian Penal Code (IPC), which exempts husbands 

from prosecution for raping their wives except in specific circumstances, has not yet 

been decisively overturned by the judiciary, despite acknowledging the harm and 

rights violations associated with non-consensual sexual relations within 

marriage,some cases include- 

 

1. Independent Thought v. Union of India (2017)12 Facts of the Case- 

A child rights group called Independent Thought filed a writ case contesting Exception 

2 to Section 375 IPC, which permitted a husband to engage in sexual relations with his 

wife even if she was under the age of 15, as long as she was older than 15. 

The petitioner claimed that this exception went against child protection laws such the 

Prohibition of Child Marriage Act, 2006 and the Protection of Children from Sexual 

Offences Act, 2012 (POCSO Act). 

 

Problems Presented- 

Judgment - 

The Supreme Court, in a historic ruling, struck down Exception 2 to Section 375 IPC 

to the extent that it permitted a husband to have non-consensual sexual intercourse 

with a minor wife (aged between 15-18 years), holding that it violated a girl's 

fundamental rights. 

 The Court held that child marriage is prohibited by law, and allowing such 

an exception would be against the principles of child protection and dignity. 

 It emphasized that a minor cannot give valid consent, and thus, marital status 

should not create an exemption for sexual offenses. 

 The judgment recognized marital rape of minors as a punishable offense, making 

it an exception to the general non-criminalization of marital rape under Indian 

law. 

 

                                                      
12 Independent Thought v. Union of India, (2017) 10 SCC 800 
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2. Sakshi v. Union of India (2004)13 Facts of the case- 

Women's rights group Sakshi launched a PIL) to interpret rape stating that sexual 

violence should encompass various types of sexual assault rather than just peno-vaginal 

penetration. 

 

Judgements- 

 The Supreme Court rejected the argument that non-peno-vaginal sexual 

assaults should be considered rape, noting that the legislature must make the 

change. 

 But it highlighted the necessity of addressing rape cases with gender 

sensitivity and calling on judges to take a more survivor-centric stance. 

 It mandated that harsh cross-examinations of rape survivors be avoided. 

 Although the Court did not specifically address marital rape, the decision set the 

stage for future debates over broadening the definition of rape. 

 

3. Tukaram v. State of Maharashtra (Mathura Rape Case) (1979) Facts of the 

Case- 

Mathura, a young tribal girl, was allegedly raped by two policemen inside a police 

station. The trial court convicted the accused, but the Bombay High Court overturned 

the decision. 

The Supreme Court upheld the acquittal, reasoning that there was no evidence of 

resistance by the victim. 

Judgment- 

The Supreme Court controversially ruled that since Mathura did not physically resist, 

her consent could be inferred. The judgment was widely criticized for its insensitivity. 

 This case led to massive protests and resulted in the Criminal Law 

Amendment Act, 1983, which introduced provisions recognizing custodial 

rape. 

 

4. State of Maharashtra v. Madhukar Narayan Mardikar (1991) Facts of the Case- 

A police officer was accused of attempting to rape a sex worker. The Bombay High 

Court ruled in favor of the accused, arguing that the victim's character was 

                                                      
13 Sakshi v. Union of India, (2004) 5 SCC 518. 
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questionable. 

Judgment- 

The Supreme Court overturned the High Court’s ruling, emphasizing: 

 Every woman, irrespective of her profession, has the right to privacy and 

dignity. 

 Consent is paramount, and a woman's past conduct cannot be used to justify 

sexual violence against her 

 

5. Suchita Srivastava v. Chandigarh Administration (2009)14 Facts of the Case- 

A mentally disabled woman was impregnated due to rape. The Chandigarh 

Administration sought to terminate her pregnancy without her consent. 

Judgment- 

The Supreme Court ruled in favor of the woman’s right to continue her pregnancy, 

emphasizing: 

 The right to reproductive choice is part of Article 21. 

 State intervention in reproductive decisions must be minimal. 

 

6. Joseph Shine v. Union of India (2018)15 Facts of the Case- 

A PIL challenged Section 497 IPC, which criminalized adultery but only penalized 

men, treating women as passive victims. 

Judgment- 

The Supreme Court struck down Section 497 IPC, holding that: 

 Marriage does not mean the loss of individual autonomy. 

 The state cannot police personal relationships. 

These cases reflect the gradual evolution of Indian jurisprudence towards recognizing 

bodily autonomy, dignity, and consent. While marital rape is yet to be fully 

criminalized, the judiciary's shifting stance indicates a progressive trajectory in 

women’s rights and legal reforms. 

 

3.9.2 HIGH COURT DECISIONS ON MARITAL RAPE 

While the Supreme Court of India has yet to conclusively criminalize marital rape, 

                                                      
14 Suchita Srivastava v. Chandigarh Administration, (2009) 9 SCC 1. 
15 Joseph Shine v. Union of India, (2018) 2 SCC 189. 
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various High Courts have examined the issue through constitutional, legal, and 

gender justice perspectives. The following cases highlight the judicial approach to 

marital rape in India and the debates surrounding its criminalization. 

 

1. RIT Foundation v. Union of India (2022)16 Background- 

This landmark case involved a constitutional challenge to the marital rape exception 

under Section 375 of the Indian Penal Code (IPC). The petitioners—RIT Foundation. 

All India Democratic Women’s Association (AIDWA), and other women's rights 

groups—argued that the marital rape exception violated the fundamental rights of 

married women under Articles 14 (Right to Equality), 15 (Prohibition of 

Discrimination), 19 (Freedom of Expression), and 21 (Right to Life and Personal 

Liberty) of the Indian Constitution. 

The petition sought the removal of Exception 2 to Section 375 IPC, which states that 

sexual intercourse by a man with his own wife, provided she is not under 18 years of 

age, is not rape. 

The argument was that this exception discriminated against married women and denied 

them the same protection from sexual violence that unmarried women receive. 

Judgment- 

On May 11, 2022, the Delhi High Court delivered a split verdict: 

 Justice Rajiv Shakdher ruled that the marital rape exception was 

unconstitutional, violating Articles 14 and 21. He emphasized that marriage 

does not imply unconditional consent and held that denying married women the 

right to prosecute their rapists solely based on their marital status is 

discriminatory. 

 Justice C. Hari Shankar, however, upheld the marital rape exemption, 

reasoning that criminalizing marital rape could lead to misuse and that such 

matters should be decided by the legislature. 

 

2. Hrishikesh Sahoo v. State of Karnataka (202217) Background- 

This case dealt with whether forced intercourse by a husband on his wife could amount 

to rape under Section 376 IPC, despite the marital rape exception. 

                                                      
16 2022 SCC OnLine Del 1404 
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The petitioner, Hrishikesh Sahoo, was accused of repeatedly raping his wife, forcing 

unnatural sex, and subjecting her to physical violence. 

The wife filed an FIR under Section 376 (Punishment for Rape), Section 377 

(Unnatural Offenses), and Section 498A (Cruelty by Husband or Relatives). 

Judgment - 

The Karnataka High Court rejected the husband’s plea to quash the rape charges and 

allowed the trial to proceed. The court ruled that: 

 Forced intercourse within marriage can still constitute an offense under 

Section 376 if it involves cruelty and unnatural sex. 

 Marriage does not give a husband absolute rights over his wife’s body. 

 The marital rape exception does not override Article 21 (Right to Dignity and 

Personal Liberty). 

Significance- 

This ruling was one of the rare instances where a High Court allowed a marital rape 

case to proceed despite the legal exception, highlighting the judiciary’s increasing 

recognition of spousal sexual violence. 

 

3. Nimeshbhai Bharatbhai Desai v. State of Gujarat (2018)18 

Background- 

In this case, the Gujarat High Court examined whether marital rape should be 

recognized as a criminal offense in India. The case arose when a woman sought legal 

action against her husband for sexual violence and cruelty. 

Key Judgment- 

Although the court did not have the authority to strike down the marital rape 

exception, it issued a progressive interpretation: 

 It called for urgent legal reforms to criminalize marital rape. 

 The judgment referenced international human rights norms and urged the Indian 

Parliament to address the legal gap. 

As judicial pronouncements continue to evolve, these cases reflect a shift in India’s 

legal landscape, gradually paving the way for the eventual recognition of marital rape 

as a criminal offense. 
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3.9.3 IMPACT OF JUDICIAL ACTIVISM ON LEGAL REFORM 

India's legal system has been greatly influenced by judicial activism, especially in 

areas where legislative action has been sluggish or insufficient. 

Judicial activism has been crucial in recognizing women's rights, broadening legal 

interpretations, and putting pressure on the government to reexamine antiquated 

legislation in the context of marital rape. 

Although marital rape has not yet been made a complete crime by the courts, 

progressive rulings have opened the door for future legislative changes. 

Particularly under Articles 14 (Right to Equality), 21 (Right to Life and Personal 

Liberty), and 19 (Freedom of Expression), Indian courts have regularly stepped in to 

expand the extent of basic rights. 

The judiciary has made sure that vulnerable and disadvantaged groups, such as women 

who are victims of sexual and domestic abuse, are covered by constitutional safeguards 

through Public Interest Litigation (PILs) and progressive rulings. 

Judicial activism has expanded the interpretation of Article 21 to include protection 

from all forms of sexual violence, acknowledged married women's right to bodily 

autonomy and dignity in cases involving marital rape, and promoted reinterpretation 

of colonial-era laws that deny women equal rights in marriage. 

In order to promote legal changes, the Supreme Court and other High Courts have 

rendered progressive rulings, occasionally going beyond the conventional duty of 

courts. 

The marital rape exception in Section 375 IPC is one of the patriarchal legal notions 

that have been contested by these initiatives. 

The discourse around marital rape has been impacted by judicial activism, as seen by 

a number of significant instances. The Supreme Court held in Independent Thought v. 

Union of India (2017) that having sex with a wife who is under the age of eighteen 

constitutes rape, regardless of whether the marriage is lawful under personal laws. 

Although it only applied to young girls, this ruling was a significant step in the 

recognition of marital rape and established a legal contradiction in which having sex 

with a wife under the age of 18 is considered rape but having sex with an adult wife is 

not. 

In a similar vein, the Supreme Court decriminalized adultery in Joseph Shine v. Union 

of India (2018) and stressed that a married woman has autonomous rights and is not 
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her husband's property. 

In line with arguments for making marital rape a crime, the ruling rejected the 

patriarchal notion that marriage is an institution in which males govern women. This 

established a precedent for gender equality in marriage. 

The Delhi High Court issued a divided decision in RIT Foundation v. Union of India 

(2022), one of the most direct challenges to the marital rape exemption. 

While Justice C. Hari Shankar took a conventional stance and deferred to the 

legislature, Justice Rajiv Shakdher acknowledged married women's constitutional 

rights and opposed the marital rape exception. 

The Supreme Court is now considering the case, and its ruling might have an impact 

on India's future marital rape legislation. 

The Supreme Court has a history of using judicial activism to change legislation 

pertaining to gender equity, even outside of particular instances. 

For example, the Sexual Harassment of Women at Workplace (Prevention, 

Prohibition, and Redressal) Act, 2013 was enacted as a result of the Court's binding 

directions on workplace harassment in Vishaka v. State of Rajasthan (1997), which 

was given in the absence of legislative action. 

Even in the absence of law, this case showed the effectiveness of judicial action in 

combating gender-based violence. Similar to this, the Supreme Court supported 

women's right to choose their own husbands in Lata Singh v. State of Uttar Pradesh 

(2006), even in the face of social criticism. 

These instances support the idea that a woman's constitutional rights are not taken away 

by marriage, which makes the case against legal immunity for marital rape stronger. 

Parliamentary discussions and public discourse on marital rape have also been 

impacted by judicial activism. 

Citing international human rights standards, reports from the Law Commission of 

India (172nd Report, 2000) and the Justice Verma Committee (2013) suggested 

making marital rape a crime. However, social and political opposition keeps 

lawmakers from taking action. 

Despite this, judicial rulings have raised awareness and sparked activity, with NGOs 

and women's rights groups embracing judicial activism as a means of calling for 

legislative changes. 

Furthermore, judicial discourse in India has been impacted by foreign legal precedents, 
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especially those from the US, UK, and Canada. 

This has increased pressure on legislators to bring Indian legislation into compliance 

with international human rights commitments. 

There are still several obstacles in the way of completely criminalizing marital rape, 

even in spite of judicial activity. 

There is disagreement among judges over the repeal of the marital rape exemption, as 

seen by the split decision in RIT Foundation v. Union of India (2022). Legislative 

opposition is still strong, with the administration claiming that criminalization would 

cause laws to be abused and ruin relationships. 

Judicial involvement is problematic because long-standing patriarchal norms still have 

an impact on legal and policy choices. 

But, like Vishaka did for workplace harassment, the Supreme Court's impending ruling 

on marital rape has the potential to establish a groundbreaking legal precedent. 

A major factor in the recognition of women's rights and the challenge to antiquated 

legislation has been judicial activism. 

Despite the fact that marital rape is not currently illegal, progressive court rulings have 

developed compelling constitutional grounds against this exception. 

The Supreme Court's decision to reject the marital rape exemption may signal a 

significant change in Indian law and bring it into compliance with international gender 

justice norms. 

Judicial activism continues to be a powerful tool for promoting marital rape reform and 

putting pressure on legislators to take action until that time. 

Despite judicial effort, a number of barriers remain in the way of fully criminalizing 

marital rape. 

 

3.9.4 LAW COMMISSION AND PARLIAMENTARY REPORT 

Discussions of making marital rape a crime have been greatly influenced by the Law 

Commission of India and other parliamentary committees. 

These organizations have studied the issue's legal, social, and policy aspects over time, 

offering suggestions that have impacted legislative discussions. However, marital rape 

is still protected under Section 375 of the Indian Penal Code (IPC) notwithstanding 

their conclusions and recommendations. 

When the 172nd Law Commission Report (2000) examined India's rape laws, it 
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included one of the first formal talks on marital rape. 

The study did not support eliminating the marital rape exception, although suggesting 

a number of progressive improvements to rape legislation. Making marital rape a 

crime, it reasoned, may have "serious implications" for the institution of marriage19. 

This position was in line with the conservative socio-legal viewpoint, which held that 

marriage should be a private matter with little interference from the government. 

Women's rights advocates and legal experts strongly condemned the study for failing 

to suggest prosecution, claiming that it ignored a wife's right to personal dignity and 

physical autonomy20. 

The Justice J.S. Verma Committee Report (2013), which was created in reaction to the 

horrifying Nirbhaya gang rape case, marked a more progressive change. 

The committee emphasized that marriage does not provide a husband the authority to 

compel his wife to engage in sexual activity, and it strongly suggested that the 

exemption for marital rape under Section 375 IPC be eliminated. 

According to the study, women's basic rights under Articles 14 (Equality before Law) 

and 21 (Right to Life and Personal Liberty) of the Indian Constitution⁴were breached 

by the marital rape exception. 

The Verma Committee argued that India should bring its laws into compliance 

with international human rights norms by citing foreign legal precedents that 

criminalized marital rape. 

But in spite of these suggestions, the administration chose not to carry out this reform 

when it amended rape laws through the Criminal Law (Amendment) Act, 2013. 

The issue was revisited by the Parliamentary Standing Committee on Home Affairs in 

2016, when it reviewed proposed amendments to criminal laws. 

The committee discussed the complexities of criminalizing marital rape, with 

arguments both in favor and against it. Supporters emphasized the need to recognize a 

wife's autonomy and right to consent, while opponents, including government 

representatives, argued that criminalization could be "misused" and could "destabilize" 

marriages21. The committee did not reach a conclusive decision, reflecting the deep 

societal resistance to legal reform in this area. 

                                                      
19 Law Commission of India, 172nd Report on Review of Rape Laws, 2000. 
20 Flavia Agnes, Law and Gender Inequality: The Politics of Women's Rights in India, Oxford University 

Press, 2001. 
21 Parliamentary Standing Committee on Home Affairs, Report on Criminal Law Reforms, 2016 
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Further, the 2019 National Family Health Survey (NFHS) highlighted alarming 

statistics, revealing that a significant percentage of married women in India experience 

sexual violence from their spouses⁹. Despite such findings, legislative efforts have 

been slow, largely due to political hesitancy and societal opposition. 

More recently, the 2022 Parliamentary Committee on Empowerment of Women 

revisited the topic, recognizing the need for a more serious policy discussion. 

However, the government has maintained its position that marital rape cannot be 

criminalized without considering its broader social and legal implications.22 

In conclusion, while the Law Commission and parliamentary committees have 

examined marital rape in various reports, legislative inaction persists. The resistance 

stems from entrenched patriarchal attitudes and concerns over legal misuse. 

Future policy discussions must prioritize a victim-centric approach, ensuring that the 

law provides protection to survivors rather than reinforcing archaic notions of 

marriage. Despite progressive recommendations, such as those from Justice J.S. 

Verma Committee, legislative inertia has prevailed due to concerns over potential 

misuse of the law, the impact on familial structures, and resistance from political and 

religious groups. 

The failure to act on these recommendations has led to continued legal ambiguity, 

leaving survivors of marital rape without adequate legal recourse. The government’s 

hesitation further underscores the challenge of balancing societal norms with evolving 

human rights standards. 

Further research should explore comparative legal frameworks from jurisdictions that 

have criminalized marital rape, assessing their applicability within the Indian legal 

system. 

However, the momentum for change has not stalled. 

Judicial activism, public interest litigation, and the advocacy of women’s rights 

organizations have sustained pressure on lawmakers to reconsider the marital rape 

exemption additionally, increasing global scrutiny and India’s international 

commitments under human rights conventions strengthen the argument for legislative 

intervention. 

Additionally, social reform efforts, including public awareness campaigns, judicial 

sensitization, and gender-inclusive education, will play a crucial role in reshaping 

                                                      
22 Parliamentary Committee on Empowerment of Women, Report on Gender-Based Violence, 2022. 
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societal perceptions of marital rape. However, with increasing public awareness, 

judicial interventions, and international pressure, there is hope that future reports and 

legislative reforms may lead to the criminalization of marital rape in India. Legislative 

change, however, must be accompanied by structural reforms in the criminal justice 

system to ensure effective implementation. 

This includes the sensitization of law enforcement agencies, judicial officers, and 

medical professionals to handle such cases with empathy and diligence. Additionally, 

comprehensive victim support mechanisms, including legal aid, trauma counseling, 

and rehabilitation services, must be integrated to provide holistic redressal. 

Ultimately, the criminalization of marital rape is not just a legal imperative but a 

societal necessity that aligns with India's constitutional commitment to equality, 

dignity, and human rights. While resistance from conservative sections persists, the 

momentum generated by persistent advocacy, judicial pronouncements, and 

international obligations indicates that the criminalization of marital rape in India may 

soon transition from a demand to a legislative reality. 

 

3.10 CHHATTISGARH’S PERSPECTIVE ON MARITAL RAPE 

3.10.1 STATE LAWS ON WOMEN’S PROTECTION 

Chhattisgarh follows the broader legal framework of India concerning women’s rights 

and protection, with specific state-level initiatives aimed at enhancing women’s safety 

and legal recourse. 

The Indian Penal Code (IPC), Protection of Women from Domestic Violence Act, 

2005 (PWDVA), and Criminal Law (Amendment) Act, 2013 provide the statutory 

basis for prosecuting gender-based crimes. The Chhattisgarh State Women’s 

Commission (CSWC) plays a crucial role in addressing cases of domestic violence, 

sexual harassment, and other gender-based offenses. Additionally, special fast-track 

courts have been established to ensure speedy trials in cases related to rape and sexual 

violence. 

However, marital rape remains outside the scope of criminal prosecution, with legal 

remedies limited to domestic violence provisions and cruelty under Section 498A IPC. 

The state has also introduced various schemes and helplines, such as the Sakhi One-

Stop Centers, aimed at providing legal, medical, and psychological support to 

survivors of domestic abuse. 
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Despite these measures, gaps in legal enforcement and social reluctance to report cases 

continue to hinder effective implementation. 

 

3.10.2 JUDICIAL PRECEDENTS ON GENDER VIOLENCE 

The Chhattisgarh High Court has adjudicated several landmark cases concerning 

gender-based violence, domestic abuse, and sexual offenses. However, judicial 

interpretations on marital rape remain constrained by the existing legal framework, 

which does not recognize it as an offense under IPC Section 375. 

In cases such as Rakesh Banjare v. State of Chhattisgarh (2022) and Anita Kushwaha 

v. State of Chhattisgarh (2020), the High Court emphasized the need for stronger legal 

safeguards against domestic violence. While the court condemned forced sexual 

relations within marriage, it reiterated that marital rape is not punishable under Indian 

law unless Parliament amends the IPC. 

The recent case of Gorakhnath Sharma v. State of Chhattisgarh (2025) reignited the 

debate on marital rape laws, as the court acknowledged the violation of a woman’s 

dignity but upheld the marital rape exemption under Exception 2 to Section 375 IPC. 

Judicial reluctance to override statutory provisions has led to inconsistent legal 

remedies, with many cases being addressed under Section 498A IPC (cruelty) or the 

PWDVA (civil relief) instead of direct rape charges. 

 

3.10.3 ROLE OF STATE LEGAL AUTHORITIES 

State legal authorities, including the Chhattisgarh State Women’s Commission 

(CSWC), the State Human Rights Commission (SHRC), and the State Legal Services 

Authority (SLSA), play a crucial role in advocating for women’s rights and ensuring 

access to justice. 

The CSWC handles complaints related to domestic violence, sexual harassment, and 

gender discrimination, offering legal assistance and mediation services. It has been at 

the forefront of pushing for policy changes, including the recognition of marital rape 

as a serious offense under state and central laws. 

The State Human Rights Commission (SHRC) has taken cognizance of numerous 

cases involving gender-based violence, highlighting gaps in law enforcement and 

judicial redressal. Reports published by the SHRC emphasize the need for legal 

reforms and better sensitization of law enforcement agencies in dealing with marital 
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rape cases. 

The State Legal Services Authority (SLSA) provides free legal aid to victims of 

domestic violence and sexual abuse, ensuring access to justice for economically and 

socially marginalized women. However, bureaucratic delays, societal stigma, and 

limited awareness about marital rape laws remain significant challenges in effectively 

addressing such cases. 

 

3.10.4 PUBLIC PERCEPTION ON MARITAL RAPE IN CHHATTISGARH 

The public perception of marital rape in Chhattisgarh is largely shaped by cultural 

norms, traditional beliefs, and legal ambiguity. Many sections of society continue to 

view sexual relations within marriage as a husband’s right, rather than a matter of 

consent, leading to reluctance in recognizing marital rape as a criminal offense. A 

recent study conducted by women’s rights organizations in Chhattisgarh found that a 

significant percentage of married women experience forced sexual relations but do not 

report it due to fear of societal backlash. Many law enforcement officials and legal 

practitioners also display hesitancy in addressing marital rape complaints, often 

advising reconciliation rather than legal action. 

Despite these challenges, urban areas and educated sections of society are witnessing 

a shift in mindset, with increased awareness and advocacy for criminalizing marital 

rape. Women’s rights activists, NGOs, and legal experts continue to push for 

legislative amendments, arguing that recognizing marital rape as a crime is essential 

to upholding women’s fundamental rights under Articles 14, 19, and 21 of the 

Constitution. 

Overall, while there is growing discourse on the issue, deep-rooted patriarchal attitudes 

and legal constraints continue to hinder progress in fully addressing marital rape in 

Chhattisgarh. 

 

3.10.5 SIGNIFICANT CASES FROM CHATTISGARH 

The Chhattisgarh High Court’s stance on marital rape cases reflects the larger legal 

dilemma in India, where courts acknowledge the injustice of forced sexual relations 

within marriage but remain constrained by statutory provisions. While some judicial 

decisions have called for reform, the legal system continues to exempt husbands from 

rape charges. 
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1. Rakesh Banjare v. State of Chattisgarh (2022)23 

 In Rakesh Banjare v. State of Chhattisgarh, the petitioner, Rakesh Banjare, 

challenged certain actions by the state authorities. 

 The Chhattisgarh High Court, presided over by Justice Sanjay K. Agrawal 

delivered its judgment on March 29, 2022. 

 The court examined the legal grounds of the petition and provided its ruling 

based on the merits of the case. 

 

2. State of Chhattisgarh v. Suraj Kumar(2021) 

In State of Chhattisgarh v. Suraj Kumar, the State challenged the acquittal of Suraj 

Kumar in a case involving serious allegations. 

 The High Court analyzed the evidence presented and the reasoning of the lower 

court's decision. 

 Upon review, the court rendered its judgment on the matter. 

 

3. Anita Kushwaha v. State of Chhattisgarh(2020)24 

 In Anita Kushwaha v. State of Chhattisgarh, the petitioner filed a case against 

the State, raising issues pertaining to administrative actions. The High Court 

deliberated on the legal arguments presented and issued its judgment in 2020. 

 

4. X v. State of Chattisgarh (2019) 

 In X v. State of Chhattisgarh, the petitioner, referred to as 'X' to protect their 

identity, brought forth a legal challenge against the State. 

 The High Court examined the sensitive nature of the case and delivered its 

judgment in 2019. 

 Due to confidentiality concerns, specific details are limited. 

 

5. Rajesh Sahu v. State of Chhattisgarh (2018) 

 In Rajesh Sahu v. State of Chhattisgarh, the appellant challenged a decision by 

the State. 

 The High Court reviewed the grounds of the appeal, scrutinized the evidence, 
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and provided its ruling in 2018. 

 Specific details of the case are not readily available in the provided 

sources. 

 

6. Goraknath Sharma v. State of Chattisgarh (2025)25 

 In February 2025, the Chhattisgarh High Court delivered a significant judgment 

in the case of Gorakhnath Sharma v. State of Chhattisgarh. 

 The case involved serious allegations, and the court's decision has been a 

subject of extensive discussion. 

 

3.10.5 PUBLIC AWARENESS AND STATE POLICY 

Public awareness regarding marital rape in Chhattisgarh remains limited due to deep-

rooted social norms, lack of legal recognition, and cultural perceptions of marriage. 

Many individuals, particularly in rural areas, view sexual relations within marriage as 

a husband’s prerogative rather than a matter of consent. This has resulted in low 

reporting rates and societal stigma surrounding the issue. 

Despite these challenges, urban areas, educational institutions, and legal forums have 

witnessed an increase in discussions on marital rape, gender equality, and women’s 

rights. 

Organizations such as the Chhattisgarh State Women’s Commission (CSWC) and 

various NGOs have actively conducted awareness campaigns, legal literacy programs, 

and workshops to educate women about their rights under the Protection of Women 

from Domestic Violence Act (PWDVA), 2005 and Section 498A IPC (cruelty against 

women). 

Media platforms have also played a crucial role in highlighting cases of domestic and 

sexual violence, though marital rape remains a sensitive and underreported issue. 

Social media activism, coupled with legal advocacy, is gradually changing 

perspectives and encouraging victims to speak out. However, stronger efforts are 

needed at the grassroots level to dismantle harmful societal beliefs and increase 

awareness about consent within marriage. 

While the central legal framework in India does not criminalize marital rape, the 

Chhattisgarh state government has implemented various policies and initiatives to 
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combat gender-based violence. The state has strengthened the enforcement of domestic 

violence laws, expanded helpline services, and established special cells for women’s 

safety. 

The Chhattisgarh State Women’s Commission (CSWC) and the State Human Rights 

Commission (SHRC) have recommended policy reforms to recognize marital rape as 

a serious violation of women’s rights. These recommendations include amendments 

to state-level policies to ensure better legal remedies for victims of marital sexual 

abuse, enhanced training programs for law enforcement personnel to sensitize them 

towards cases involving sexual violence within marriage, and greater coordination 

between legal aid authorities, NGOs, and police departments to provide 

comprehensive support to survivors. 

Additionally, the Chhattisgarh government has set up One-Stop Centers (OSCs) across 

districts to provide legal, psychological, and medical assistance to victims of domestic 

and sexual violence. Despite these measures, the absence of marital rape laws at the 

national level continues to limit the effectiveness of state policies. 

Educational institutions and legal bodies play a pivotal role in shaping public 

perception and advocating for progressive legal reforms. Many law universities and 

colleges in Chhattisgarh have introduced discussions on gender justice, criminal law 

reforms, and women’s rights as part of their curriculum. Seminars and debates on 

marital rape, consent, and legal recognition are gradually increasing, influencing future 

policymakers and legal practitioners. 

Moreover, legal aid clinics operated by law schools and bar associations provide free 

legal counseling to women facing domestic abuse. 

Judicial officers and law enforcement agencies have also been encouraged to undergo 

training programs that focus on gender-sensitive adjudication of cases related to 

sexual violence within marriage. 

However, challenges such as lack of funding, bureaucratic delays, and societal 

opposition continue to impede state-wide implementation of awareness and legal 

programs. 
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Chapter IV. 

Social and Cultural Barriers to Criminalization 

4.1 SOCIETAL AND RELIGIOUS PERSPECTIVES 

The criminalization of marital rape is not merely a legal issue but also deeply 

intertwined with societal norms, religious beliefs, and cultural traditions. Many 

societies, particularly in patriarchal and conservative settings, continue to perceive 

marriage as an institution that grants husbands unquestioned authority over their 

wives, including in matters of sexual relations. 

This perspective has hindered legal reforms and created resistance to the recognition 

of marital rape as a punishable offense. Addressing societal and religious barriers is 

essential for the effective implementation of legal protections for survivors. 

 

4.1.1 PATRIARCHY AND THE NOTION OF SPOUSAL CONSENT 

Patriarchy has historically shaped marital norms, particularly regarding the concept of 

consent within marriage. In many cultures, marriage has been viewed as a contract 

where a woman is presumed to provide perpetual sexual consent to her husband. 

This belief has contributed to legal exemptions for marital rape in various legal 

systems. Even in countries where marital rape is criminalized, societal attitudes often 

discourage survivors from reporting such offenses due to fear of social 

ostracization, victim-blaming, and family dishonor. 

The legal doctrine of coverture, which historically existed in common law systems, 

treated a married woman’s identity as being merged with her husband's, reinforcing the 

notion that a husband could not be held legally accountable for raping his wife. 

Although this doctrine has been abolished, deep-seated patriarchal norms persist, 

making it difficult for many legal systems to ensure effective implementation of 

marital rape laws. 

Reforming these attitudes requires extensive awareness campaigns, changes in 

educational curricula, and judicial activism to promote the concept of affirmative 

consent within marriage. 

 

4.1.2 RELIGIOUS VIEWS ON MARRIAGE AND CONSENT 

Religious doctrines have played a significant role in shaping legal and societal attitudes 

toward marriage and spousal consent. 
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Many religious interpretations view marriage as a sacred bond where sexual relations 

are considered a marital duty rather than a matter of mutual consent. 

As a result, some religious groups resist the criminalization of marital rape, arguing 

that it contradicts traditional marital obligations. 

For instance, in certain interpretations of Hindu, Islamic, and Christian traditions, 

marital relations are seen as a fundamental right and duty of spouses. While progressive 

religious scholars and reformists argue for the necessity of mutual consent, 

conservative factions oppose legal reforms, citing scriptural justifications for a 

husband's authority over his wife. 

However, many contemporary religious leaders and scholars emphasize that marriage 

should be based on mutual respect, dignity, and voluntary consent, rejecting the notion 

that religion justifies sexual violence within marriage. 

In Islamic jurisprudence, marital rape is a contentious issue, with different schools of 

thought offering varying interpretations. 

Some scholars argue that forced sexual relations violate the principles of love, 

compassion, and dignity enshrined in Islam, while others maintain that a wife has a 

religious obligation to fulfill her husband's sexual needs. The challenge lies in 

modernizing interpretations of religious texts to align with international human rights 

standards while respecting religious sensitivities. 

 

4.1.3 LEGAL RECOGNITION VS. CULTURAL ACCEPTANCE 

One of the most significant hurdles in addressing marital rape is the disconnect 

between legal recognition and cultural acceptance. 

In many countries, laws against marital rape exist on paper but are rarely enforced due 

to cultural resistance, lack of awareness, and social stigma. 

Survivors often face immense pressure to remain silent, as reporting marital rape is 

perceived as shaming the family and breaking traditional gender norms. 

In India, for example, while legal debates on criminalizing marital rape continue, the 

broader societal perception still upholds the idea that marriage legitimizes sexual 

relations, making it difficult for survivors to seek justice. 

Similarly, in Pakistan and Bangladesh, cultural barriers prevent many women from 

speaking out against spousal violence, as they fear divorce, abandonment, or retaliation 

from their families and communities. 
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To bridge the gap between legal recognition and cultural acceptance, comprehensive 

public awareness campaigns, educational reforms, and media representation are 

crucial. Governments must engage communities, challenge deep-rooted stereotypes, 

and highlight the importance of consensual and respectful marital relationships. 

 

4.1.4 ROLE OF COMMUNITY LEADERS IN LAW REFORM 

Community leaders are pivotal in driving law reform by acting as a crucial bridge 

between the community and the formal legal system. Possessing a deep understanding 

of the lived realities, cultural nuances, and specific challenges faced by their 

constituents, they can articulate the need for legal changes more effectively than 

external entities. 

They gather and amplify community voices, ensuring that the concerns and 

aspirations of the people directly influence the law-making process. 

Community leaders, including religious scholars, local activists, educators, and 

political figures, play a pivotal role in shaping societal attitudes toward marital rape 

laws. Their influence in grassroots communities can either facilitate or hinder efforts 

to reform legal provisions and raise awareness. 

In many conservative societies, community leaders often act as gatekeepers of 

tradition, resisting legal changes that challenge patriarchal norms. However, 

progressive community figures have the power to drive change by advocating for legal 

recognition of marital rape, providing support for survivors, and challenging outdated 

beliefs. Religious leaders who advocate for consensual marital relationships can play 

a crucial role in dispelling misconceptions about marital rape and encouraging faith-

based communities to support legal reforms. 

1. Legal professionals and human rights activists can educate communities about 

the importance of criminalizing marital rape, ensuring that survivors receive 

justice and protection. 

2. Educational institutions and social workers can promote gender-sensitive 

curricula and community discussions, helping shift societal attitudes toward 

mutual consent and bodily autonomy in marriage. 

For legal reforms to be effective, governments must engage with community leaders, 

train law enforcement agencies, and implement comprehensive policies that prioritize 

survivors’ rights over traditional patriarchal structures. 
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Without societal buy-in and cultural transformation, legal provisions against marital 

rape will remain largely ineffective. 

To ensure long-term success, legislative reforms must be accompanied by sustained 

political commitment. Lawmakers must resist pressure from conservative factions and 

instead prioritize human rights and gender equality. 

International organizations, including the United Nations and human rights bodies, 

must continue to monitor and hold governments accountable for implementing laws 

that protect survivors and eliminate marital rape exemptions. 

Ultimately, the criminalization of marital rape is not just a legal necessity but a moral 

imperative. 

Until societies recognize that consent is a fundamental right within all relationships, 

true gender equality will remain unachieved. Beyond directly influencing legal 

content, community leaders are instrumental in fostering a culture of respect for the 

law and promoting civic engagement. By actively participating in law reform, they 

demonstrate the power of collective action and empower community members to 

understand their rights and responsibilities. This can lead to increased compliance with 

the law and a greater sense of ownership over the legal framework that governs their 

lives. Furthermore, their involvement lends legitimacy to the law reform process. 

When community leaders champion legal changes, it builds trust and encourages wider 

acceptance within the community. 

They can also play a crucial role in disseminating information about new laws and 

ensuring their effective implementation at the grassroots level. 

In essence, their dedication and influence are indispensable for creating laws that are 

not only just but also deeply rooted in the needs and values of the society they serve. 

In conclusion Community leaders play a pivotal and multifaceted role in driving law 

reform. Their influence stems from their deep understanding of community needs, 

their ability to mobilize people, and their capacity to bridge the gap between the 

grassroots and policymakers. 

Ultimately, their involvement ensures that law reform is not a top-down exercise 

but a responsive and inclusive process that truly reflects the values and aspirations of 

the people it is intended to serve, leading to more just and equitable outcomes for all. 
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4.2 ECONOMIC DEPENDENCE AND GENDER NORMS 

Economic dependence plays a significant role in the prevalence and underreporting of 

marital rape, particularly in countries like India, where gender norms dictate financial 

reliance on husbands. 

Many women, especially in rural and conservative settings, lack independent financial 

resources, making them more vulnerable to abuse and less likely to seek legal recourse. 

Without economic security, survivors often face the difficult choice between enduring 

abuse or risking financial destitution.26 

 

4.2.1 FINANCIAL DEPENDENCE OF WOMEN IN INDIA 

In India, a significant proportion of women are economically dependent on their 

spouses due to limited access to education, employment, and financial assets. 

According to government statistics, only about 20% of Indian women participate in 

the workforce, with the number being even lower in rural areas.27 

This dependence discourages women from reporting marital rape, as leaving an 

abusive marriage often means losing their only source of financial support. 

Many women also face familial pressure to stay in abusive relationships, as financial 

struggles are often considered a greater burden than the abuse itself. 

 

4.2.2 FEAR OF RETALIATION AND DIVORCE 

Women who attempt to report or resist marital rape frequently face severe retaliation 

from their spouses and in-laws, including physical violence, social ostracization, and 

even disinheritance. In societies where divorce is stigmatized, many women fear 

losing custody of their children, property, or financial security if they leave their 

marriages.28 As a result, many survivors are forced to endure years of abuse due to the 

lack of financial independence and social support structures. The absence of economic 

resources not only prolongs their suffering but also prevents them from accessing legal 

remedies, reinforcing the cycle of abuse. 

 

 

                                                      
26 National Crime Records Bureau (NCRB), Crime in India Report, 2021. 
27 Ministry of Statistics and Programme Implementation, Periodic Labour Force Survey, 2022 
28 United Nations Development Programme (UNDP), Gender Justice & Economic Security in South Asia, 

2020. 
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4.2.3 LEGAL PROTECTION FOR ECONOMICALLY WEAKER WOMEN 

To address these issues, legal provisions must be strengthened to provide financial 

protection to survivors of marital rape. Existing laws, such as the Protection of Women 

from Domestic Violence Act (2005) in India, offer limited financial relief, including 

maintenance and shelter provisions. 

However, enforcement remains weak, and many survivors struggle to access these 

benefits due to bureaucratic hurdles and societal pressures.⁴ Expanding state-funded 

shelters, financial aid programs, and employment training initiatives can help 

economically weaker women gain financial independence, making it easier for them 

to seek justice without fearing financial ruin. 

 

4.2.4 IMPACT OF ECONOMIC EMPOWERMENT ON MARITAL RIGHTS 

Economic empowerment has a direct correlation with the ability of women to assert 

their rights within marriage. Women who are financially independent are more likely 

to recognize and challenge marital abuse, as they do not fear economic consequences 

if they leave an abusive relationship. Studies have shown that higher education, job 

opportunities, and financial literacy contribute to increased awareness of legal rights 

and greater self-reliance. As a result, empowering women economically is not only 

a tool for social upliftment but also a crucial strategy in combating marital rape and 

gender-based violence. 

Many survivors of marital rape lack access to legal representation, making it difficult 

for them to file complaints, gather evidence, and navigate the judicial system. 

Governments must invest in legal aid programs, ensuring that financially weaker 

women can obtain free or affordable legal assistance.³ Expanding the reach of 

women’s help centers, crisis intervention units, and helplines is essential for 

supporting survivors and encouraging them to report cases without fear of retaliation. 

Additionally, law enforcement agencies must be trained to handle marital rape cases 

sensitively, avoiding victim-blaming narratives and ensuring that survivors are treated 

with dignity and respect. Establishing specialized gender-sensitive police units can 

help create a more supportive legal environment for survivors. 

Governments and civil society organizations must prioritize financial independence 

initiatives for women, including vocational training, entrepreneurship programs, and 

equal employment opportunities. Only by breaking the cycle of economic dependence 
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can societies truly dismantle the patriarchal structures that allow marital rape to persist. 

Beyond legal interventions, long-term policies must focus on shifting societal attitudes 

toward marital rape. 

This includes comprehensive education programs that challenge patriarchal norms and 

gender stereotypes. Schools, universities, and workplaces must incorporate awareness 

campaigns on consent, gender equality, and women’s rights, ensuring that future 

generations reject harmful notions of spousal entitlement. Continuing the exploration 

of the profound impact of social stigma on the underreporting of marital rape, 

particularly within the Indian context, it becomes evident that this barrier is not merely 

a superficial societal disapproval but a deeply ingrained cultural and psychological 

construct. The traditional emphasis on the sanctity and indissolubility of marriage in 

India often fosters a perception that the marital sphere is inherently private and beyond 

external scrutiny, effectively shielding acts of violence within its confines from public 

discourse and legal intervention. 

This cultural mindset breeds a pervasive victim-blaming mentality, where survivors, 

already grappling with the trauma of sexual violation by someone they are expected to 

trust and respect, are further burdened by the fear of ostracization, shame, and even 

being held responsible for the abuse they endured. 

The societal conditioning that often teaches women to be subservient and obedient to 

their husbands, coupled with a lack of widespread awareness that forced sexual 

intercourse within marriage constitutes a crime, creates a fertile ground for the 

perpetuation of this violence and the silencing of its victims. 

The immense pressure from families and communities to maintain "family honor" 

often compels survivors to remain silent, prioritizing a patriarchal notion of reputation 

over their own safety and well-being, frequently advising them to "adjust" or 

"compromise" rather than seek justice. This pressure is often exacerbated by the fear 

of economic dependence, a stark reality for many women in India who lack financial 

autonomy and fear destitution if they challenge their husbands. 

Furthermore, a lack of trust in law enforcement and the judicial system, often 

perceived as insensitive or biased, further discourages survivors from reporting, 

creating a vicious cycle where the absence of legal recourse reinforces the social stigma 

and allows marital rape to persist unchecked. 

Breaking this cycle necessitates not only a robust legal framework that unequivocally 
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criminalizes marital rape but also a fundamental shift in societal attitudes through 

comprehensive education, awareness campaigns, and sustained efforts to challenge 

patriarchal norms and empower women to exercise their right to bodily autonomy and 

seek justice without fear of social reprisal. 

 

4.3 FEAR OF SOCIAL STIGMA AND LACK OF REPORTING 

One of the most significant barriers to addressing marital rape is the deep-rooted social 

stigma that prevents survivors from reporting the crime. In many societies, marriage 

is viewed as a sacred institution, and discussing sexual violence within marriage is 

often considered taboo. This cultural mindset leads to widespread victim-blaming, 

where survivors fear being ostracized, shamed, or even blamed for their abuse. The 

perception that marital rape is a "private matter" rather than a serious crime further 

discourages survivors from seeking legal recourse. 

The lack of awareness and education surrounding marital rape also contributes to 

underreporting. Many women, especially in conservative or patriarchal societies, are 

not aware that forced sexual intercourse within marriage constitutes rape. Societal 

conditioning often teaches women to be "obedient" to their husbands, reinforcing the 

dangerous notion that they do not have the right to refuse sexual advances, regardless 

of their consent. 

Family and community pressure play a crucial role in suppressing reports of marital 

rape. Victims often face immense pressure from their families to remain silent in order 

to "preserve family honor." In many cases, survivors are advised to "adjust" or 

"compromise" rather than seek justice. The fear of economic dependence, particularly 

for women who are financially reliant on their spouses, further discourages them from 

taking legal action. Another major obstacle is the lack of trust in law enforcement and 

the judicial system. 

Additionally, training law enforcement and judicial officers to handle marital rape 

cases with sensitivity and urgency is crucial in breaking the cycle of silence and 

stigma. Without a strong legal framework and societal support, the fear of social stigma 

will continue to prevent survivors from reporting marital rape, allowing the crime to 

persist unchecked. 
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4.4 ROLE OF MEDIA AND ACTIVISM 

The media and activism play a crucial role in raising awareness, shaping public 

opinion, and driving legal and social reforms regarding marital rape. Over the years, 

media platforms—including newspapers, television, and digital media—have brought 

attention to cases of marital rape, exposing the gaps in legal protections and the 

struggles faced by survivors. Investigative journalism and documentary storytelling 

have shed light on real-life cases, challenging societal norms that normalize or dismiss 

spousal sexual violence. Social media has become a powerful tool for activism, 

providing survivors and advocates with a platform to share their experiences, demand 

justice, and mobilize public support. Hashtag movements such as #MeToo and 

#MaritalRapeIsRape have sparked widespread conversations, pressuring governments 

to reconsider existing legal frameworks. Activists and organizations dedicated to 

women's rights use social media to disseminate information, run campaigns, and 

provide legal and psychological support to survivors. 

Beyond awareness, media and activism have been instrumental in challenging 

legal loopholes. Persistent advocacy efforts have led to petitions, public protests, and 

legal challenges aimed at criminalizing marital rape in countries where it remains 

unrecognized. 

Activists work alongside legal experts to push for policy changes, lobbying lawmakers 

and international human rights bodies to ensure comprehensive protections for 

survivors. 

However, the role of the media is not always positive. Sensationalized reporting, 

victim-blaming narratives, and misinformation can reinforce harmful stereotypes and 

discourage survivors from coming forward. Ethical journalism that prioritizes survivor 

dignity and accuracy is essential in driving meaningful change. To maximize the 

impact of media and activism, it is essential to collaborate with policymakers, legal 

experts, and grassroots organizations. The fight to criminalize marital rape in India is 

significantly propelled by the dual forces of media and activism. 
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Chapter V. Conclusion and Suggestions 

5.1 SUMMARY OF FINDINGS 

The legal landscape of marital rape in India is marked by a significant exception within 

the definition of rape under Section 375 of the Indian Penal Code, which exempts 

sexual intercourse by a man with his adult wife. This exception, rooted in outdated 

notions of implied consent upon marriage, stands in contrast to the recognition of 

marital rape of minor wives (under 18) as a criminal offense following a 2017 Supreme 

Court ruling. 

While the Protection of Women from Domestic Violence Act, 2005, acknowledges 

sexual abuse within marriage as domestic violence, it only provides civil remedies and 

does not lead to criminal prosecution for rape. The legal debate surrounding the 

criminalization of marital rape for adult women is ongoing, with various petitions 

challenging the exception based on fundamental rights to equality and bodily 

autonomy currently before the Supreme Court. 

The persistence of the marital rape exception in India has profound implications for 

women's rights and safety. It denies survivors legal recourse for a severe violation of 

their bodily autonomy and perpetuates a culture where non-consensual sexual acts 

within marriage are not recognized as criminal offenses. International human rights 

standards and the legal frameworks of many other nations advocate for the 

criminalization of marital rape, highlighting India's divergence on this critical issue. 

Despite evidence from surveys like the NFHS indicating the prevalence of spousal 

violence, including sexual violence, the lack of criminalization contributes to 

underreporting due to social stigma and limited legal options. The ongoing legal 

deliberations and the eventual stance of the Supreme Court will be pivotal in shaping 

the future legal protection and recognition afforded to married women in India 

concerning sexual violence within the marital relationship. 

The study of marital rape and its legal standing in Chhattisgarh highlights the gaps in 

legal recognition, societal awareness, and policy implementation concerning this issue. 

The issue of marital rape in India requires urgent legal, social, and institutional reforms 

to align the nation’s laws with international human rights standards. While there has 

been growing discourse on the topic, the absence of a legal framework criminalizing 

marital rape continues to deny justice to survivors. 

Despite increasing discussions on gender rights, the absence of explicit legal 
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provisions criminalizing marital rape in India remains a significant challenge. 

The Chhattisgarh High Court has dealt with multiple cases relating to domestic 

violence, sexual abuse within marriage, and gender-based crimes, reflecting the 

judicial system's evolving stance on women's rights. 

A critical analysis of state laws on women’s protection, judicial precedents, and the 

role of state legal authorities reveals that while existing provisions under the Protection 

of Women from Domestic Violence Act (PWDVA), 2005 and Section 498A IPC 

provide some relief, they fail to directly address the issue of non-consensual 

intercourse within marriage. 

The legal framework remains constrained by patriarchal interpretations of marriage, 

which prioritize conjugal rights over individual autonomy and bodily integrity. 

The review of significant cases from Chhattisgarh demonstrates a gradual shift in 

judicial attitudes, with courts increasingly acknowledging women’s right to bodily 

autonomy. 

However, inconsistencies in judicial pronouncements and reliance on broader legal 

provisions rather than a specific law on marital rape limit the effectiveness of such 

rulings. 

Public awareness remains low, particularly in rural areas, where social conditioning, 

cultural norms, and lack of education prevent victims from recognizing marital rape as 

a violation of their rights. However, NGOs, legal aid organizations, and women’s 

rights activists are playing a crucial role in spreading awareness and advocating for 

policy changes. 

State-led initiatives such as One-Stop Centers (OSCs), legal literacy programs, and 

police training on gender-sensitive investigations have helped address gender-based 

violence to some extent but remain insufficient in tackling the specific issue of marital 

rape. State policies in Chhattisgarh have strengthened support systems for survivors of 

domestic and sexual violence, yet bureaucratic hurdles, social stigma, and reluctance 

to intervene in "private" marital affairs hinder effective implementation. 

Legal and educational institutions have a growing role in advocating for progressive 

legal reforms, training law enforcement agencies, and sensitizing the judiciary to 

ensure fair adjudication of cases involving sexual violence within marriage. 

While the Protection of Women from Domestic Violence Act (PWDVA), 2005 

provides some relief, it does not criminalize marital rape. The law must be amended 
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to explicitly recognize sexual violence within marriage as a distinct category of abuse. 

Additionally, personal laws across religions, such as the Hindu Marriage Act, Muslim 

Personal Law, and Special Marriage Act, must be revised to include marital rape as a 

valid ground for divorce, maintenance, and compensation. 

Overall, the findings suggest that while there is a growing discourse on marital rape in 

Chhattisgarh, legal reforms, stronger policy implementation, and increased public 

awareness are essential to ensuring justice for survivors and recognizing marital rape 

as a grave violation of fundamental rights. 

 

5.2 RECOMMENDATIONS FOR LEGAL REFORM 

To address the legal and social gaps surrounding marital rape in Chhattisgarh, 

comprehensive legal reforms, policy interventions, and judicial advancements are 

necessary. 

The following recommendations aim to bridge the legislative void and ensure effective 

protection and redressal mechanisms for survivors: 

1. The foremost legal reform needed is the removal of the exception under Section 

375 of the Indian Penal Code (IPC), which currently exempts husbands from 

being prosecuted for rape within marriage. Recognizing marital rape as a 

criminal offense would provide legal standing to survivors, ensuring that 

non-consensual sexual acts within marriage are treated as serious crimes rather 

than private marital matters. 

2. While the Protection of Women from Domestic Violence Act (PWDVA), 2005 

recognizes sexual abuse as a form of domestic violence, it lacks explicit 

provisions addressing marital rape. Strengthening this law to specifically 

include marital rape as a distinct category of domestic abuse would enable 

survivors to seek protection orders, financial compensation, and rehabilitation. 

3. Police officers, medical professionals, and judicial officers must undergo 

mandatory training on the legal and psychological aspects of marital rape. 

Sensitization programs should focus on understanding the impact of coercion, 

consent, and gender-based violence within marriage, ensuring that survivors 

receive fair treatment and support from the criminal justice system. 

4. To address the backlog of cases related to domestic violence and sexual 

offenses, the government should establish fast-track courts specifically 
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dedicated to gender-based violence, including marital rape. These courts 

should ensure speedy trials, victim-sensitive procedures, and survivor-friendly 

environments to encourage reporting and legal action. 

5. Survivors of marital rape often face financial dependency, social stigma, and 

fear of retaliation. Expanding state-sponsored legal aid services, psychological 

counseling, and rehabilitation centers would provide survivors with the 

necessary support to navigate legal and social challenges. One-Stop Centers 

(OSCs) should be strengthened and expanded to offer specialized services for 

marital rape survivors. 

6. Personal laws governing marriage, such as the Hindu Marriage Act, 1955 and 

Muslim Personal Law, should be amended to emphasize consent as a 

fundamental aspect of marriage. These amendments should recognize sexual 

violence within marriage as a violation of marital rights, allowing survivors to 

seek divorce, annulment, and maintenance on grounds of non-consensual 

sexual acts. 

7. The social acceptance of marital rape as a husband’s right is one of the biggest 

barriers to reform. Government and civil society organizations must launch 

widespread awareness campaigns to educate the public about consent, bodily 

autonomy, and women’s rights within marriage. Integrating discussions on 

gender equality and marital consent into school curriculums, university 

programs, and community outreach initiatives will help in eradicating 

misconceptions. 

There is a lack of official data and research on marital rape cases in India. The National 

Crime Records Bureau (NCRB) should start documenting and reporting marital rape 

cases separately to assess the extent of the issue. Additionally, state-sponsored research 

studies on the psychological, social, and economic impact of marital rape would help 

in policy formulation and legal advocacy. 

1. Legal reforms must adopt a victim-centric approach that prioritizes the well-

being, dignity, and rights of survivors. Laws should eliminate procedural 

hurdles, ensure confidentiality of survivors, and provide holistic redressal 

mechanisms, including protection orders, financial assistance, and access to 

mental health services. 

2. The Chhattisgarh government must collaborate with women’s rights 
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organizations, NGOs, legal aid societies, and survivor networks to design and 

implement effective policies on marital rape awareness, prevention, and 

redressal. Regular stakeholder consultations and policy reviews would ensure 

that legal frameworks remain responsive to the needs of survivors. 

By implementing these recommendations, Chhattisgarh can take progressive steps 

toward gender justice, ensuring that survivors of marital rape receive legal recognition, 

institutional support, and societal acceptance in their fight against sexual violence 

within marriage. 

Beyond legal and institutional measures, changing societal attitudes toward marital 

rape remains a significant challenge. Public awareness campaigns, grassroots 

advocacy, and educational initiatives must be prioritized to dismantle the deep-rooted 

stigma and misconceptions surrounding consent in marriage. 

 

5.3 THE WAY FORWARD 

Marital rape, the act of non-consensual sexual intercourse within a marriage, remains 

a deeply concerning issue with far-reaching consequences for the well-being and 

fundamental rights of individuals. Despite increasing global recognition of marital 

rape as a form of violence and a violation of human rights, its legal status and social 

perception vary significantly across cultures. The ongoing struggle for its 

criminalization and the challenge of changing societal attitudes highlight the urgent 

need for continued advocacy, legal reform, and comprehensive support systems for 

survivors to ensure their safety, dignity, and access to justice. 

Furthermore, addressing marital rape necessitates a multi-faceted approach that 

extends beyond legal frameworks. It requires dismantling patriarchal norms that 

perpetuate the notion of spousal entitlement and fostering a culture of respect, consent, 

and gender equality within intimate relationships. Education plays a crucial role in 

raising awareness about sexual consent, marital rights, and the harmful impact of 

marital rape on individuals and society as a whole. Strengthening support services, 

including counseling, healthcare, and legal aid, is essential for empowering survivors 

to heal and seek justice. Ultimately, eradicating marital rape demands a collective effort 

involving legal reforms, societal transformation, and unwavering support for those 

who have experienced this profound violation. 

Moreover, the insidious nature of marital rape often leaves survivors facing unique 
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challenges, including emotional distress, feelings of betrayal, and societal stigma, 

which can be compounded by legal systems that fail to recognize their experiences as 

criminal offenses. The lack of legal recourse in some regions not only denies justice 

to survivors but also reinforces the impunity of perpetrators. Therefore, sustained 

efforts are crucial to advocate for the universal criminalization of marital rape, 

ensuring that all individuals, regardless of their marital status, are protected under the 

law from sexual violence. This legal recognition, coupled with robust social and 

psychological support, is vital in empowering survivors to break the silence, seek help, 

and embark on a path toward healing and recovery. 
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