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Abstract 

The issue of prostitution and “human trafficking has long been a subject of intense legal, social, 

and ethical debate in India”. While prostitution itself is not illegal, many activities associated 

with it—such as brothel keeping, soliciting in public places, and living off the earnings of 

prostitution—are criminalized under the Immoral Traffic (Prevention) Act. This legal 

framework reflects the state’s attempt to combat trafficking and sexual exploitation. However, 

critics argue that the criminalization of prostitution-related activities often results in the 

marginalization and victimization of sex workers, many of whom are themselves victims of 

trafficking, poverty, or coercion. As a result, there is an ongoing debate regarding whether 

India’s current legal approach effectively protects vulnerable individuals or further 

perpetuates their exploitation. 

 

This research paper examines the tension between criminalization and rehabilitation within 

India’s legal framework governing prostitution and trafficking. It explores how laws and 

policies have historically treated sex workers either as offenders or as victims requiring 

protection and support. The study also analyzes judicial interpretations, particularly in cases 

such as “Budhadev Karmaskar v. State of West Bengal”, where the judiciary emphasized the 

vitality of dignity and rehabilitation for sex workers. In addition, the paper evaluates 

government initiatives designed to support victims of trafficking, including rehabilitation 

programs implemented under schemes such as Ujjawala Scheme. 

 

“The paper further highlights the socio-economic factors that contribute to prostitution and 

trafficking, including poverty, gender inequality, lack of education, and limited employment 

opportunities”. These structural conditions often leave women and children particularly 

vulnerable to exploitation. Through a critical analysis of existing laws, policies, and 

rehabilitation mechanisms, the research identifies gaps in the current system and examines 

whether the legal framework adequately addresses the needs and rights of trafficking survivors. 
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In the end, the study says that the law should be more balanced and focused on the victim, with 

a focus on rehabilitation, social reintegration, and protecting human dignity. Strengthening 

rehabilitation systems, making it easier for people to get jobs and go to school, and making 

regulations that respect people's rights can all help fight trafficking while also preserving the 

rights and well-being of vulnerable people. 

 

1. Introduction 

Prostitution and human trafficking are two of the most difficult social and legal problems that 

modern communities face. These events are all connected in a big way, and they often bring 

up tough considerations about human rights, gender equality, public morality, and the criminal 

justice system. Many people who work as prostitutes are poor, forced into it, lied to, or pushed 

to the fringes of society. Consequently, legal systems across the world have struggled to 

determine whether prostitution should be treated primarily as a criminal activity or as a social 

issue requiring protection and rehabilitation. In India, this debate has remained particularly 

significant due to the country’s diverse socio-economic conditions and the persistent 

vulnerability of women and children to exploitation.1 

 

The way the Indian legal system deals with prostitution is different from other countries. The 

Immoral Traffic (Prevention) Act makes it illegal to do things like running a brothel, asking 

for sex in public areas, or living off of the money made from prostitution. The main goal of 

this law was to stop people from being trafficked and to keep them safe from sexual abuse. 

Simultaneously, the Constitution of India recognizes the prohibition of trafficking and forced 

labour under Constitution of India Article 23, reflecting the state’s commitment to safeguarding 

human dignity and freedom.2 

 

Despite the existence of these legal safeguards, the practical implementation of anti-trafficking 

laws has often raised concerns. Critics argue that the criminalization of prostitution-related 

activities sometimes results in the further marginalization of sex workers rather than protecting 

them. Law enforcement actions frequently target individuals engaged in prostitution rather than 

focusing on traffickers and exploiters who control the industry. Consequently, many sex 

                                                      
1 Alexis A. Aronowitz, Human Trafficking: A Reference Handbook (ABC-CLIO, 2016). 
2 Andrea Di Nicola et al. (eds.), Prostitution and Human Trafficking: Focus on Clients (Springer, 2009). 
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workers face arrest, harassment, and stigma, which made that more harder for them to escape 

exploitative conditions.3 

 

The judiciary in India has increasingly recognized the need to approach this issue from a more 

humane and rights-based perspective. In landmark decisions such as “Budhadev Karmaskar v. 

State of West Bengal”, the Supreme Court acknowledged that sex workers deserve equal 

dignity and constitutional protection. The Court emphasized the importance of rehabilitation 

programs and measures that enable sex workers to live with dignity and access alternative 

livelihood opportunities. These judicial observations underscore the increasing 

acknowledgment that trafficking victims and sex workers need not to be regarded solely as 

offenders, but as humans in need of support and protection.4 Another important dimension of 

the issue is the socio-economic context in which prostitution and trafficking occur. These 

structural factors indicate that legal responses alone may not be sufficient to address the 

problem; broader social and economic interventions are also necessary.5 

 

In this context, the debate between criminalization and rehabilitation becomes highly relevant. 

While criminal laws aim to deter exploitation and punish offenders, rehabilitation measures 

focus on providing victims with support, protection, and opportunities for reintegration into 

society. The effectiveness of India’s legal approach therefore depends on its ability to find a 

balance between these two objectives.6 

 

This research paper seeks to critically examine India’s legal framework governing prostitution 

and “human trafficking, with particular emphasis on the” tension between criminalization and 

rehabilitation. By analyzing existing laws, judicial interpretations, and rehabilitation policies, 

the study aims to evaluate whether the current system effectively protects trafficking survivors 

and promotes their social reintegration. The paper also explores the need for a more victim-

centered legal approach that prioritizes human dignity, social justice, and long-term 

rehabilitation.7 

 

 

                                                      
3 Benjamin Perrin, Invisible Chains: Canada’s Underground World of Human Trafficking (Viking Canada, 2010). 
4 Sheila Jeffreys, The Industrial Vagina: The Political Economy of the Global Sex Trade (Routledge, 2008). 
5 Molly Smith & Juno Mac, Revolting Prostitutes: The Fight for Sex Workers’ Rights (Verso Books, 2020). 
6 Siddharth Kara, Sex Trafficking: Inside the Business of Modern Slavery (Columbia University Press, 2009). 
7 Siddharth Kara, Modern Slavery: A Global Perspective (Columbia University Press, 2017). 

http://www.ijlra.com/


www.ijlra.com 

Volume 3 Issue 1 | March 2026 

 

ISSN: 2582-6433 

 

 

Page | 1635 
 

 

2. “Concept of Prostitution and Human Trafficking” 

Human trafficking and prostitution are two different things that are closely related. Both 

involve taking advantage of others for money, especially women and children, but the law and 

society treat them quite differently. To make good laws and policies that stop exploitation and 

protect vulnerable people, it is important to understand the difference between prostitution and 

trafficking.8 

 

Prostitution generally refers to the act of engaging in sexual activities in exchange for money 

or other forms of compensation. In many legal systems, prostitution itself is not always 

considered a criminal offense; however, activities associated with it—such as brothel keeping, 

solicitation in public places, and procuring individuals for prostitution—are often criminalized. 

In India, prostitution as an individual act is not illegal, but the surrounding activities are 

regulated under the Immoral Traffic (Prevention) Act.9 

 

On the other side, human trafficking is using force, threats, lies, or abuse of power to recruit, 

transport, transfer, harbor, or receive people for the purpose of exploitation. Trafficking can 

include many different kinds of abuse, such as forced labor, sexual exploitation, slavery, 

servitude, or organ removal. “The Indian Penal Code Section 370” (which become now BNS, 

2023) especially deals with trafficking in India. It makes it illegal to recruit or transfer people 

for exploitation using force or deception. The provision recognizes that consent obtained 

through fraud, deception, or abuse of power does not negate the offence of trafficking.10 

 

In theory, prostitution and trafficking are two different things, but in fact, they often happen at 

the same time. Many people who work as prostitutes are victims of trafficking who were 

tricked, pushed, or pressured into the sex trade. Traffickers often take advantage of people who 

are weak by promising them jobs, marriage, or a better quality of life. Once victims are 

recruited, they may be sent to cities or other places where they are forced to have sex and work 

as prostitutes. Violence, intimidation, debt bondage, or psychological manipulation are often 

used to keep this kind of exploitation going.11 

 

                                                      
8 Kevin Bales, Disposable People: New Slavery in the Global Economy (University of California Press, 2012). 
9 Kevin Bales & Ron Soodalter, The Slave Next Door (University of California Press, 2010). 
10 Louise Shelley, Human Trafficking: A Global Perspective (Cambridge University Press, 2010). 
11 Prabha Kotiswaran, Dangerous Sex, Invisible Labor: Sex Work and the Law in India (Princeton University 

Press, 2011). 
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It is also crucial to know that not everyone who works as a prostitute is a victim of trafficking. 

Some people may choose to work in the sex industry because they need money or don't have 

any other job options. However, even in such situations, sex workers often face social stigma, 

discrimination, and unsafe working conditions. The absence of legal protection and social 

support frequently exposes them to exploitation by intermediaries, clients, and criminal 

networks.12 

 

The conceptual distinction between prostitution and trafficking has significant implications for 

legal policy. If prostitution is treated purely as a criminal activity, individuals engaged in sex 

work may be punished rather than protected, victims of exploitation. On the other hand, 

recognizing trafficking as a serious human rights violation emphasizes the need to target 

traffickers and exploiters rather than penalizing victims.13 

 

In the Indian context, the relationship between prostitution and trafficking remains a subject of 

ongoing debate among policymakers, scholars, and human rights advocates. Some argue that 

strict criminalization is necessary to combat exploitation, while others emphasize the 

importance of rehabilitation and social support for those involved in the sex trade. 

Understanding the conceptual foundations of prostitution and trafficking is therefore crucial 

for evaluating the effectiveness of existing legal frameworks and for developing policies that 

prioritize both justice and human dignity.14 

 

3. Legal Framework Governing Prostitution in India 

India has developed a legal framework that seeks to regulate prostitution and prevent human 

trafficking while protecting individuals from sexual exploitation. The legal approach adopted 

by the Indian state does not completely criminalize prostitution itself but instead focuses on 

prohibiting activities that facilitate exploitation and organized trafficking. This framework is 

an effort to find a middle ground between stopping commercial sexual exploitation and 

protecting the rights and dignity of people who work in the sex industry..15 

 

                                                      
12 Kamala Kempadoo & Jo Doezema (eds.), Global Sex Workers: Rights, Resistance, and Redefinition (Routledge, 

1998). 
13 Kamala Kempadoo, Trafficking and Prostitution Reconsidered (Paradigm Publishers, 2005). 
14 Samuel Lee & Petra Persson, “Human Trafficking and Regulating Prostitution,” Working Paper (2013). 
15 Stephen Joseph Winkler, “Human Trafficking: Definitions, Data and Determinants,” World Bank Policy 

Research Paper (2021). 
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“Article 23 of the Indian Constitution lays the legal groundwork for fighting trafficking and 

exploitation. This article clearly forbids trafficking in people, begar, and other types of forced 

labor. Article 23 defines a fundamental right that safeguards individuals from exploitation and 

prohibits both state and private entities from participating in trafficking-related activities.” The 

fact that this right is in the Constitution shows how important it is to the Indian legal system to 

safeguard human dignity and stop forced labor.16 

 

The primary legislation addressing prostitution and trafficking in India is the Immoral Traffic 

(Prevention) Act. The Act was originally enacted as the Suppression of Immoral Traffic in 

Women and Girls Act, 1956, in response to international commitments aimed at combating 

trafficking and sexual exploitation. It was later amended and renamed to strengthen its 

provisions and expand its scope. The objective of the Act is not to criminalize prostitution itself 

but to prevent commercial sexual exploitation and the organized trafficking of persons for 

prostitution.17 

 

Under this Act, several activities related to prostitution are considered criminal offences. These 

include keeping or managing a brothel, living on the earnings of prostitution of another person, 

procuring or inducing individuals for prostitution, and detaining persons in premises where 

prostitution is carried out. The Act also prohibits soliciting or seducing individuals for the 

purpose of prostitution in public places and restricts prostitution in areas near educational 

institutions, religious places, and public spaces. These provisions aim to prevent organized 

exploitation and reduce the visibility of prostitution in public areas.18 

 

The Act also provides mechanisms for the rescue and rehabilitation of individuals who are 

victims of trafficking and sexual exploitation. Authorities are empowered to conduct raids on 

suspected brothels, rescue victims, and place them in protective homes or rehabilitation centers. 

Such measures are intended to provide victims with shelter, counseling, and opportunities for 

reintegration into society. However, the effectiveness of these provisions often depends on the 

                                                      
16 Waleed M. Sweileh, “Research Trends on Human Trafficking: A Bibliometric Analysis,” Globalization and 

Health (2018). 
17 Kyle Hundman et al., “Understanding Bias in Online Human Trafficking Detection,” arXiv Research Paper 

(2017) 
18 Edmund Tong et al., “Combating Trafficking with Deep Multimodal Models,” Research Paper (2017). 
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manner in which they are implemented by law enforcement agencies and social welfare 

institutions.19 

 

Despite the presence of these legal provisions, the implementation of laws regulating 

prostitution has often been criticized. Law enforcement practices sometimes focus on arresting 

sex workers rather than targeting traffickers, brothel owners, or organized criminal networks 

responsible for exploitation. As a result, individuals who are already vulnerable may face 

further marginalization and social stigma.20 

 

The legal framework governing prostitution in India therefore reflects both protective and 

punitive elements. While laws aim to prevent trafficking and exploitation, they also create 

complex challenges regarding the treatment of sex workers and trafficking victims. 

Understanding this legal structure is essential for evaluating whether the current approach 

effectively addresses exploitation while respecting the rights and dignity of those involved.21 

 

4. Judicial Approach Toward Sex Workers and Trafficking Victims 

The judiciary in India has played an important role in shaping the legal and human rights 

perspective regarding prostitution and trafficking victims. Over the years, courts have 

increasingly recognized that individuals engaged in prostitution are often victims of socio-

economic circumstances, coercion, or trafficking rather than criminals who should be punished. 

Through various landmark judgments, the judiciary has emphasized the importance of 

protecting the dignity, rights, and rehabilitation of sex workers and trafficking survivors.22 

 

“Budhadev Karmaskar v. State of West Bengal” is one of the most important instances in this 

area. In this case, the Supreme Court agreed that sex workers have the right to live with dignity 

under the Constitution of India. The Court said that many women become prostitutes because 

they are poor, uneducated, or forced to do so, thus they should be protected and helped instead 

of punished. The Supreme Court also told the government to come up with good rehabilitation 

programs that would give sex workers other ways to make a living and help them go back into 

                                                      
19 Yang Yang et al., “Understanding and Monitoring Human Trafficking via Social Sensors,” Research Paper 

(2018). 
20 Cheryl Taylor Page, Human Trafficking (Carolina Academic Press, 2016) 
21 Institute of “Medicine & National Research Council, Confronting Commercial Sexual Exploitation and Sex 

Trafficking of Minors in the United States” (National Academies Press, 2014) 
22 Ronald Weitzer, Sex for Sale: Prostitution, Pornography, and the Sex Industry (Routledge, 2010). 
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society. This ruling was a big step toward recognizing the human rights of people who work in 

prostitution.23 

 

Another landmark case that contributed to the development of a rights-based approach is 

Gaurav Jain v. Union of India. In this case, the Supreme Court considered the welfare and 

rehabilitation of children of sex workers. The Court emphasized the need to prevent 

discrimination against these children and highlighted the importance of providing them with 

education, shelter, and social support. It directed the government to implement welfare 

programs and establish rehabilitation institutions to ensure that “children of sex workers are 

not forced into prostitution” or subjected to social exclusion.24 

 

When dealing with concerns relating to prostitution and trafficking, the courts have also 

acknowledged the broader fundamental concepts of dignity, equality, and freedom. Courts have 

consistently asserted that individuals engaged in prostitution must not be stripped of their 

fundamental rights solely due to their profession. Judicial interpretations have so promoted a 

more empathetic and human rights-focused methodology in addressing trafficking victims and 

sex workers.25 

 

In recent years, the courts have also focused on improving the implementation of laws related 

to trafficking and sexual exploitation. Judicial directives have stressed the need of authorities 

to identify and prosecute traffickers, brothel owners, and organized criminal networks 

responsible for exploitation rather than targeting the victims themselves. Such directions aim 

to shift the focus of criminal justice from punishment of vulnerable individuals to the 

prevention of organized exploitation.26 

 

Furthermore, the judiciary has highlighted the importance of rehabilitation and social 

reintegration programs. Courts have encouraged the establishment of protective homes, 

vocational training programs, and financial plans for help that can work survivors rebuild their 

lives. The recognition of rehabilitation as a key component of anti-trafficking efforts reflects 

an understanding that legal punishment alone cannot address the complex social and economic 

                                                      
23 Ronald Weitzer (ed.), Legalizing Prostitution: From Illicit Vice to Lawful Business (NYU Press, 2012). 
24 Melissa Farley, Prostitution, Trafficking, and Traumatic Stress (Routledge, 2004) 
25 Melissa Farley et al., “Prostitution and Trafficking in Nine Countries,” Journal of Trauma Practice (2003) 
26 “Kathleen Barry, Female Sexual Slavery (New York University Press, 1995)”. 
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factors underlying trafficking and prostitution.27 

 

Despite these progressive judicial developments, challenges remain in translating court 

directives into effective action. Implementation gaps, lack of institutional coordination, and 

social stigma often limit the impact of judicial decisions on the ground. Nevertheless, the role 

of the judges has been crucial in shaping a more humane and rights-based approach toward sex 

workers and trafficking victims.28 

 

Overall, the judicial approach in India reflects an evolving understanding of prostitution and 

trafficking as issues that require both legal intervention and social support. By emphasizing 

dignity, rehabilitation, and victim protection, the courts have contributed significantly to the 

progress of a more balanced and compassionate legal framework.29 

 

5. Challenges in Combating Prostitution and Human Trafficking 

Despite the presence of various legal provisions and judicial interventions, combating 

prostitution-related trafficking and exploitation in India continues to face several challenges. 

These challenges arise from social, economic, technological, and institutional factors that make 

the identification and prevention of trafficking difficult. As a result, the effective plantation of 

laws and policies remains a significant concern.30 

 

A major challenge is the absence of effective monitoring and enforcement mechanisms. 

Although laws such as the Immoral Traffic (Prevention) Act exist to prevent trafficking and 

exploitation, weak enforcement often limits their effectiveness. Law agencies sometimes lack 

adequate training, resources, and technological tools to detect organized trafficking networks. 

In many cases, authorities focus on arresting sex workers rather than identifying traffickers, 

brothel owners, or intermediaries responsible for exploitation.31 

 

                                                      
27 Julia O’Connell Davidson, Modern Slavery: The Margins of Freedom (Palgrave Macmillan, 2015). 
28 Bridget Anderson & Julia O’Connell Davidson, “Trafficking – A Demand Led Problem?” International 

Migration (2003). 
29 Denise Brennan, Life Interrupted: Trafficking into Forced Labor in the United States (Duke University Press, 

2014). 
30 Denise Brennan, What’s Love Got to Do With It? Transnational Desires and Sex Tourism (Duke University 

Press, 2004). 
31 Nicola Mai, Mobile Orientations: An Intimate Autoethnography of Migration, Sex Work and Humanitarian 

Borders (University of Chicago Press, 2018). 
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Another major issue is the complex nature of jurisdiction and cross-border trafficking. 

Human trafficking frequently involves movement across different states or even international 

borders. This creates jurisdictional challenges for law enforcement agencies and complicates 

the process of investigation and prosecution. Criminal networks often operate in multiple 

regions, making coordination between state authorities and international agencies necessary 

but difficult to achieve.32 

 

The use of anonymous identities and encrypted digital platforms has also increased the 

difficulty of combating trafficking. With the rise of the internet and social media, traffickers 

increasingly use online platforms to recruit victims, advertise illegal services, and communicate 

with clients. The anonymity provided by digital technology makes it challenging for authorities 

to trace offenders or gather evidence. Trafficking networks often shift to new platforms quickly 

when authorities attempt to regulate or monitor existing ones.33 

 

Social stigma and discrimination against sex workers and trafficking survivors also create 

barriers to justice. Many victims hesitate to report exploitation due to fear of social rejection, 

harassment, or legal consequences. This lack of reporting allows traffickers to continue 

operating with minimal risk. Furthermore, victims often lack access to legal aid, counseling, 

and rehabilitation services, which are necessary for their recovery and reintegration into 

society.34 

 

Another challenge is the weak implementation of anti-trafficking laws. Although the Indian 

Penal Code Section 370 criminalizes trafficking in persons, delays in investigation and 

prosecution often prevent effective punishment of offenders. Court proceedings can take 

several years, which discourages victims from pursuing justice and weakens the deterrent effect 

of the law.35 

 

Economic inequality and poverty also contribute significantly to the persistence of trafficking 

and prostitution. Many individuals, especially women and children from marginalized 

                                                      
32 Laura María Agustín, Sex at the Margins: Migration, Labour Markets and the Rescue Industry (Zed Books, 

2007). 
33 Jo Doezema, Sex Slaves and Discourse Masters: The Construction of Trafficking (Zed Books, 2010) 
34 Anna Jonsson, “Human Trafficking and Prostitution in the Nordic Countries,” European Journal of 

Criminology (2008). 
35 Barbara Sullivan, “Trafficking in Women,” International Feminist Journal of Politics (2003). 
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communities, become vulnerable to trafficking due to lack of education, employment 

opportunities, and social protection. Traffickers exploit these vulnerabilities by offering false 

promises of jobs or better living conditions.36 

 

In addition, inadequate rehabilitation and support systems remain a major concern. Rescue 

operations alone are not sufficient to address the problem unless victims are provided with 

long-term rehabilitation, education, and livelihood opportunities. Without proper support, 

survivors may be forced back into exploitative situations. 

 

Overall, these challenges highlight the complexity of addressing prostitution-related trafficking 

in India. While laws and judicial decisions provide a framework for combating exploitation, 

effective solutions require stronger enforcement, technological monitoring, social awareness, 

and comprehensive rehabilitation programs for victims.37 

 

6. Conclusion and Recommendations 

Prostitution and human trafficking remain complex social and legal issues in India, closely 

linked with poverty, gender inequality, lack of education, and organized criminal activities. 

Although the legal framework, including laws such as the Immoral Traffic (Prevention) Act 

and provisions like “Indian Penal Code Section 370”, aims to prevent exploitation and punish 

traffickers, the persistence of trafficking networks indicates that legal measures alone are not 

sufficient. Effective implementation, social awareness, and victim rehabilitation are equally 

important in addressing this issue. 

 

The analysis of legal provisions and judicial interpretations shows that the Indian judiciary has 

gradually adopted a more humane and rights-based approach toward sex workers and 

trafficking victims. Courts have recognized that many individuals involved in prostitution are 

victims of coercion, deception, or socio-economic circumstances rather than voluntary 

participants. Judicial decisions, such as Budhadev Karmaskar v. State of West Bengal, have 

emphasized the importance of dignity, rehabilitation, and protection of fundamental rights. 

However, despite these progressive developments, significant challenges remain in 

implementing these principles effectively at the ground level. 

                                                      
36 Janie Chuang, “Beyond a Snapshot: Preventing Human Trafficking,” Indiana Journal of Global Legal Studies 

(2006). 
37 Ko-Lin Chin, The Chinese Heroin Trade (NYU Press, 2009) 
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One of the most important suggestions is to make cyber-law enforcement and digital 

monitoring systems stronger. As more and more people use the internet to buy and sell drugs 

and other illegal things, police need to improve their ability to find these operations online. 

Cybercrime units, internet service providers, and tech businesses can cooperate together to find 

suspect networks and stop people from using them for bad things. 

 

Another important recommendation is the enhancement of coordination between 

government authorities and technology companies. Since many trafficking activities now 

occur through digital platforms, cooperation with social media companies and online service 

providers is essential for detecting illegal advertisements, identifying traffickers, and protecting 

vulnerable individuals. Establishing reporting mechanisms and stricter monitoring policies can 

help reduce the misuse of digital platforms for trafficking. 

 

Also, the government needs to focus on rehabilitation and preventative programs that are 

centered on the victim. After rescue efforts, there should be full support programs that include 

financial help, education, vocational training, and psychological counseling. These steps can 

help survivors get their life back on track and lower the chances of being victimized again. 

Also, special care should be taken to safeguard and teach youngsters who are especially at risk 

of being trafficked.  

 

It is also important to raise public awareness and get people involved in the community to stop 

trafficking. People can learn about the dangers of trafficking, the methods traffickers use, and 

the legal safeguards available to victims through educational campaigns. Getting people in 

communities to report suspicious behavior and support programs that help people get better 

can make anti-trafficking efforts more stronger. 

 

In conclusion, combating prostitution-related trafficking requires a multi-dimensional 

approach that combines legal enforcement, technological monitoring, social awareness, and 

rehabilitation support. By strengthening existing laws, improving enforcement mechanisms, 

and prioritizing the welfare of victims, India can move toward a more effective and humane 

system for addressing prostitution and human trafficking. 
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