Open Access, Refereed Jdirpaiiiii(y

Peer Reviewed

y . 5N \ N \v
YT 75 N RS NN
N\, 8 - & ) \ : \:‘_‘.\i % >.\.
h ¥ F o N ‘\.\
: .-".‘ o ! -~ o : L N
: "'/1\ - " R 3 0
) A 74 : A\
y \ ! \
{‘ . . ’
/4 o~ v

JOURNAL FOR

LEGAL
RESEARCH AN


http://www.ijlra.com/

www.ijlra.com
Volume 3 Issue 2 | April 2026 ISSN: 2582-6433

DISCLAIMER

No part of this publication may be reproduced, stored, transmitted, or distributed in any form
or by any means, whether electronic, mechanical, photocopying, recording, or otherwise,
without prior written permission of the Managing Editor of the International Journal for Legal
Research & Analysis (IJLRA).

The views, opinions, interpretations, and conclusions expressed in the articles published in this
journal are solely those of the respective authors. They do not necessarily reflect the views of
the Editorial Board, Editors, Reviewers, Advisors, or the Publisher of IJLRA.

Although every reasonable effort has been made to ensure the accuracy, authenticity, and
proper citation of the content published in this journal, neither the Editorial Board nor IJLRA
shall be held liable or responsible, in any manner whatsoever, for any loss, damage, or
consequence arising from the use, reliance upon, or interpretation of the information contained

in this publication.

The content published herein is intended solely for academic and informational purposes and

shall not be construed as legal advice or professional opinion.

Copyright © International Journal for Legal Research &  Analysis.

All rights reserved.

Page |1


http://www.ijlra.com/

www.ijlra.com
Volume 3 Issue 2 | April 2026 ISSN: 2582-6433

ABOUT US

The International Journal for Legal Research & Analysis (IJLRA) (ISSN: 2582-6433) is a peer-
reviewed, academic, online journal published on a monthly basis. The journal aims to provide
a comprehensive and interactive platform for the publication of original and high-quality legal

research.

IJLRA publishes Short Articles, Long Articles, Research Papers, Case Comments, Book
Reviews, Essays, and interdisciplinary studies in the field of law and allied disciplines. The
journal seeks to promote critical analysis and informed discourse on contemporary legal, social,

and policy issues.

The primary objective of IJLRA is to enhance academic engagement and scholarly dialogue
among law students, researchers, academicians, legal professionals, and members of the Bar
and Bench. The journal endeavours to establish itself as a credible and widely cited academic
publication through the publication of original, well-researched, and analytically sound

contributions.

IJLRA welcomes submissions from all branches of law, provided the work is original,
unpublished, and submitted in accordance with the prescribed submission guidelines. All
manuscripts are subject to a rigorous peer-review process to ensure academic quality,

originality, and relevance.
Through its publications, the International Journal for Legal Research & Analysis aspires to

contribute meaningfully to legal scholarship and the development of law as an instrument of

justice and social progress.
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INDIA'S MODEL BIT AND ITS IMPACT ON FOREIGN
INVESTMENT

AUTHORED BY - AMALU IYER

Abstract:
This paper effectively evaluates India’s 2016 Model BIT, which aimed primarily at the host

state’s right to regulate its own rules. This very reform has changed a lot since 2016, narrowing
the possible inflow of FDI and creating a barrier to investor protection. The key reforms were
the mandatory exhaustion of local remedies in 5 years, and reforms regarding ISDS led by the
UNCITRAL in a global context. This paper further examines the effect the treaty clauses have
on FDI inflow and the relation between treaty rules and investor confidence. This study
highlights that India’s 2016 Model BIT restricts certain achievements of FDI inflow by

imposing procedural barriers, and hence, this model should be re-evaluated with a deeper look.

Literature review:

From this literature, it is clear that there are two opinions: the first one favors India’s Model
BIT of 2016 as a measure to ensure regulatory sovereignty, while the second opinion believes

that its restrictive nature could scare off investors, which might affect foreign direct investment.

Research questions:

1. The Model BIT aims to protect India’s interests and balance FDI inflows following the
2016 reforms. Is it effective, or will it backfire? Now that the rules have become
stricter? Has this reform brought in enough FDI, comparatively speaking?

2. Will India’s Model BIT 2016 ISDS chapter push forward to a new Global Model?

Keywords: Model BIT, ISDS, Local Remedies, FDI

1. Investor -State Dispute Settlement (ISDS) Reform:
India’s approach to the ISDS took a turn in the 2016 Model BIT, where it was reformed and

characterised by the international arbitration that may be accessed by investors investing in

India. This reform did not intentionally reject the system of arbitration but rather incorporated
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it into its BIT Model, with certain restructuring.t

1.1 Mandatory exhaustion of local remedies:

One of the main features of global ISDS, which was reformed by India in its 2016 Model BIT,
was to exhaust all its local remedies in India and then approach international benches.? This
basically was a rule to emphasise the shift from Investor Protection to state sovereignty and
made sure that there exists a balance between the rights of foreign investors and India’s right
to regulate.’

The prior said the exhaustion of local remedies requirement was strictly bound by timelines. In
case an investor is faced with a dispute, he must submit the dispute to domestic courts within
1 year of the time he gained knowledge of the dispute. From then on, spend 5 years in domestic
proceedings, then finally issue a notice of dispute backed by a 6-month time limit for amicable
settlement. After all these, the investor shall submit a formal notice of arbitration to the state.
These reforms have created a serious concern about the procedural barrier that has been created,

which may not work for the investors as their claims are often time-barred.*

1.2 ISDS reform on Global Plate:

India’s reforms on ISDS have been a topic for global debate as the tide of this reform is very
well under the broader global debate on ISDS reforms, which was laid down by the
UNCITRAL working group since 2017. °The UNCITRAL working group proposed reform
options that included various significant parts of ISDS, such as transparency rules, an appellate
court mechanism or the Multilateral Investment Court proposed by the EU.® EU’s court system

mainly aimed in arbitrator’s equity and variance while maintaining an investor-state verdict

! Analysis: India’s New Investment Treaty with the United Arab Emirates Indicates Shift Towards Increased
Regulation of ISDS Process and Safeguard of States’ Regulatory Powers, IAReporter, 2024, available at:
<https://www.iareporter.com/articles/analysis-indias-new-investment-treaty-with-the-united-arab-emirates-
indicates-shift-towards-increased-regulation-of-isds-process-and-safeguard-of-states-regulatory-powers/>  (last
visited on Apr. 23, 2026).

2 Cairn Energy v India: Retroactive Taxation, Fair and Equitable Treatment and the General Principles Method,
EJIL: Talk!, 2021, available at: <https://www.ejiltalk.org/cairn-energy-v-india-retroactive-taxation-fair-and-
equitable-treatment-and-the-general-principles-method/> (last visited on Apr. 23, 2026).

3 India Moves to Revise Its Model Bilateral Investment Treaty, 11SD Investment Treaty News, 2026, available at:
<https://www.iisd.org/itn/2026/01/19/india-moves-to-revise-its-model-bilateral-investment-treaty/> (last visited
on Apr. 23, 2026).

4 India Takes Steps to Reform Its Investment Policy Framework After Approving New Model BIT, 1ISD
Investment Treaty News, 2016, available at: <https://www:.iisd.org/itn/2016/08/10/india-takes-steps-to-reform-
its-investment-policy-framework-after-approving-new-model-bit/> (last visited on Apr. 23, 2026).

°N. Jalan and A. R., “The Cairn Arbitration Award: Retrospective Taxation of Indirect Share Transfers in India
Breaches Bilateral Investment Treaty” 75 Bulletin for International Taxation (2021).

® P. Ranjan and P. Anand, “Chapter 19: Investor State Dispute Settlement in the 2016 Indian Model Bilateral
Investment Treaty: Does It Go Too Far?” (2017).
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with appointed judges and a binding rule. On the other hand, India’s 2016 Model BIT follows
the UNCITRAL rules while preserving its right to regulate and establishing conditions for
procedures which is disadvantageous to the investors.

1.3 India’s stance:

Unlike some American states and South Africa, India has maintained the ISDS system. In 2024,
India even negotiated new BITs with the UAE, Belarus and Taiwan, keeping the Model BIT
as the base for its negotiability. India was never a part of the ICSID Convention, and its decision
not to join still stands. India faced several criticisms and resistance to its 5-year exhaustion
clause, especially from the EU. The EU once warned in 2016 that India’s current treaty may
create gaps in investment protection and discourage EU enterprises from further investing in
India. Despite all these, early this year of 2026, the Govt of India announced its plans to revise

the Model BIT to boost investor confidence.’

2. Impact on Foreign Direct Investment inflows: Do BITs actually

influence FDI decisions in India?

Bilateral investment treaties (BITs) are those treaties that are signed by the host state with
different countries to protect and secure the investments made by foreign companies in the host
state. These BITs ensure that everyone plays fair and knows the rules by which they are playing.
There still exists a hollow part in this concept that is the relation between BITs and FDI.8

2.1.Do BITs actually influence FDI decisions?

This question raises tension in the ongoing debate, especially in India. The opinion varies from
person to person, nation to nation. There have been studies that proved BITs do help in the
inflow of FDIs in India. For reference, the instance of a study from 2001 to 2012 by Bhasin
and Manocha® found that the BITs surely help with the increase of FDI, giving investors a sense
of protection.

Another study found that for a developing country like India, BITs play a crucial role in

" P. Ranjan and P. Anand, “The 2016 Model Indian Bilateral Investment Treaty: A Critical Deconstruction”
(2017).

8 A. Kamila and M. Chinara, “What Worth Is a BIT? Impact of BITs on FDI Inflows into India” 4 Focus Journal
of International Business (2018).

9 N. Bhasin and R. Manocha, “Do Bilateral Investment Treaties Promote FDI Inflows? Evidence from India” 41
Vikalpa: The Journal for Decision Makers 275 (2016).
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attracting FDI for economic growth.® However, the 2016 Model BIT reform changed the flow
and led to a whole other set of opinions from researchers. A 2021 study by Singh, Sreeti, and
Urdhwareshe!! suggested that what matters is that India is part of the group that protects
investments, rather than just concentrating on individual BITs. There seems to have been a
shock for investors when India reformed its BIT, and then came the 2016 Model BIT. Another
study by Kotyrlo and Kalachyhin!? highlighted that, at the end of the day, BITs are indeed
necessary for attracting FDI, as there have been reports of a decline in FDI from many
countries. A global organisation, UNCTAD, reviewed many studies and concluded that it’s the
clauses of the agreement that matter the most. If the treaties have favourable conditions towards

the investor, there is a high possibility that they attract FDI.13

2.2. Future Outlook:

The 2016 Model BIT primarily aimed to give the host state the power to regulate its own rules,
but some saw this as a concern over the impact on investors. This model imposed stricter rules,
such as the requirement for investors to go through the local remedies for a minimum of 5 years
before moving to an international bench.* It also redefined certain terms, such as investment
and what amounts to investment, from then on, which cancelled out or made many investments
less powerful. This model also removed the ‘Most Favoured Nation’(MFEN) clause, which was
earlier used to give investors the best treatment from India. Through this model, the investor
confidence was brought down to a step, as these reforms take too long to resolve time-bound
disputes, and also, the protection of the investor was compromised, making foreign investors
invest less. The very substance of investor protection is crucial for the inflow of FDI.

At this very time in 2026, these challenges have been analysed, and India plans to revise the
2016 Model BIT after a decade. There has been evidence that suggests this revision of the
Model BIT is crucial to receive foreign investment, and altogether, the BIT regime plays a vital
role in the inflow. Above all, this is a balanced BIT regime which helps a host state to improve

investors’ perception of doing business in India and protect investors' rights, ensuring to fill

10 GLC Mumbai, Anoushka and JGLS Sonipat, Michelle D’Souza, “Host Centered to Mutual Compromise: A
Comparative Analysis of the Indian Model BIT and India-Brazil Investment Cooperation and Facilitation Treaty”
(2024), available at: <https://works.hcommons.org/doi/10.17613/jky8z-22g54> (last visited on Apr. 23, 2026).
11 7. Singh, V. Shreeti and P. Urdhwareshe, “The Impact of Bilateral Investment Treaties on FDI Inflows Into
India: Some Empirical Results” 57 Foreign Trade Review 310 (2021).

12 E. Kotyrlo and H. M. Kalachyhin, “The Effects of India’s Bilateral Investment Treaties Termination on Foreign
Direct Investment Inflows” 31 Economics of Transition and Institutional Change 1007 (2023).

13 R. Swathi and M. Sharmila, Arbitration Under Bilateral Investment Treaties: An Indian Perspective (Taylor &
Francis, 2024).

14T, L., “Bilateral Investment Treaty and Foreign Direct Investment in India” 1 International Journal of Business
Management and Economics 53 (2021).
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the gap that has been created previously.

Conclusion:

India’s 2016 Model BIT refers to a treaty that is state sovereignty centric over investor
protection. Through these reforms India has limited its access to international arbitration.
However, these reforms have created a procedural and substantive barrier for the investors. The
exhaustion of local remedies was a huge hit for the investors as their disputes are often time-
bound and the investor protection was on a low scale in comparison weakening investor
confidence. Although the impact of BITs on FDI is still debated, the treaty clauses definitely
influence the FDI inflow.

India’s reform need more consideration to gain acceptance globally as even though it follows
the UNCITRAL broader, still with its preconditions limit its acceptance. Therefore, to conclude
with eventually, the Model BIT is to be revised and a balanced framework that reduces barriers

are to be brought up to ensure an eternity of FDI inflow.
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