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CONSTITUTIONAL CHECKMATE: WHEN COURTS
REDESIGN ELECTORAL DEMOCRACY

AUTHORED BY - AISHIKA SINHA!

ABSTRACT

This research examines the constitutional evolution of India's Election Commission
independence following the landmark Anoop Baranwal v. Union of India (2023) judgment. The
study analyzes how the Supreme Court's mandate for a multi-stakeholder appointment
mechanism elevated electoral independence from policy preference to constitutional necessity,
only to face legislative pushback through the Chief Election Commissioner Act, 2024. Through
comparative analysis and empirical data spanning seven decades, the paper reveals persistent
tensions between judicial interpretation and legislative sovereignty in institutional design.
Contemporary challenges including digital campaigning, federal disputes, and capacity
constraints further complicate the independence framework. The research concludes that
meaningful electoral autonomy requires constitutional reforms balancing independence with

democratic accountability while respecting separation of powers principles.

Keywords: Electoral Independence, Separation of Powers, Constitutional Evolution.

I. INTRODUCTION

The independence of the Election Commission of India (“ECI”) is a cornerstone of the

country's democratic framework. Article 3242, which vests the ECI with the superintendence,

direction, and control of elections.

The constitutional framework for ensuring Election Commission independence remains
ambiguous despite its critical role in democratic governance. The 2023 Anoop Baranwal®
judgment created a judicial mandate for structured appointment, but subsequent legislative

response through the Chief Election Commissioner Act, 2024* has generated constitutional

1 A 3 Year B.A LL.B student at NLU Ranchi.

2 INDIA CONST. art. 324.

3 Anoop Baranwal v. Union of India, (2023) 6 SCC 222.

4 The Chief Election Commissioner and Other Election Commissioners (Appointment, Conditions of Service and
Term of Office) Act, 2024, No. 5, Acts of Parliament, 2024 (India).
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tensions between judicial interpretation and legislative sovereignty. This research investigates
whether the current constitutional design effectively balances the competing interests of
institutional independence, democratic accountability, and separation of powers in electoral

administration.

Original Constitutional Vision

The framers envisioned the ECI as a neutral arbiter, insulated from both executive and
legislative pressures. Article 325°, ensuring no discrimination in electoral rolls, and Article
3265, guaranteeing universal adult suffrage, reinforced the ECI’s role in upholding democratic
equality under Article 147. Yet, the lack of explicit constitutional protections for the
appointment and removal of Election Commissioners sowed seeds for future debates.

The Anoop Baranwal judgment marks a paradigm shift, mandating a selection committee.
Subsequent legislative responses, such as the Chief Election Commissioner Act, 2024, and
ongoing challenges like Jaya Thakur v. Union of India, highlight the dynamic interplay
between judicial mandates and legislative sovereignty. This chapter sets the stage for a deeper
exploration of these tensions, grounding the research in the constitutional origins of the ECI’s

independence.

1. CONSTITUTIONAL FRAMEWORK FOR ELECTION
COMMISSION UNDER ARTICLE 324

This chapter provides a textual analysis of Article 324, traces its historical evolution through

constitutional amendments, examines the statutory framework under the Representation of the
People Act® (“RPA”), analyzes the original appointment mechanism and its constitutional

implications.

Textual Analysis of Article 324 Provisions

Article 324(1) vests the ECI with comprehensive authority over the preparation of electoral
rolls and the conduct of elections to Parliament, state legislatures, and the offices of the

President and Vice-President. The provision’s broad phrasing— “superintendence, direction

5 INDIA CONST. art. 325

5 INDIA CONST. art. 326.

"INDIA CONST. art. 14

8 The Representation of the People Act, 1950, No. 43, Acts of Parliament, 1950 (India).
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and control”—confers quasi-legislative and quasi-judicial powers, as affirmed in Mohinder
Singh Gill v. CEC®, where the Supreme Court held that the ECI’s authority is plenary, subject
to constitutional limits. Article 324(2) mandates the appointment of a Chief Election
Commissioner (CEC) and other Election Commissioners by the President, but its silence on

selection criteria or removal safeguards has fueled constitutional debates.

While Article 324 has not been directly amended, related provisions have shaped the ECI’s
framework. The Supreme Court in T.N. Seshan, CEC v. Union of Indial® clarified the multi-
member ECI’s structure, affirming equal status for all commissioners, a response to the 1989
expansion to a three-member body The Representation of the People Act (RPA), 1950
operationalizes Article 324 by detailing electoral processes, voter registration, and candidate
qualifications. The Supreme Court in Association for Democratic Reforms v. Union of India!!
expanded the ECI’s regulatory scope under Article 324 read with Article 19(1)(a), mandating
candidate disclosures for voter transparency.

Original Appointment Mechanism and Constitutional Implications

Article 324(2)’s reliance on presidential appointments, effectively controlled by the Council of
Ministers, posed risks to ECI independence. The Law Commission’s 255th Report (2015)
criticized this executive-driven process, noting that 70% of CECs between 1950 and 2015 had
prior bureaucratic ties to the ruling government. The Anoop Baranwal ruling addressed this by
invoking Article 14’s equality principle, arguing that an independent ECI is integral to
democratic fairness. The judgment cited international standards, such as the UN’s 1990 Paris
Principles, to justify a collegium-style appointment process. However, the Chief Election
Commissioner Act, 2024'?, reintroduced executive influence by altering the committee’s

composition, raising constitutional concerns under scrutiny in Jaya Thakur.

Article 324 establishes a robust constitutional foundation for the ECI, but its silence on

appointment safeguards has necessitated judicial interventions like Anoop Baranwal.

® Mohinder Singh Gill v. Chief Election Commissioner, (1978) 1 SCC 405.

10 T.N. Seshan, CEC v. Union of India, (1995) 4 SCC 611.

1 Association for Democratic Reforms v. Union of India, (2002) 5 SCC 294

12 The Chief Election Commissioner and Other Election Commissioners (Appointment, Conditions of Service and
Term of Office) Act, 2024, No. 5, Acts of Parliament, 2024 (India).
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1. JUDICIAL EVOLUTION OF ELECTION COMMISSION
INDEPENDENCE (1990-2020)

The last three decades saw intense judicial interventions that reinterpreted the constitutional

role of the Election Commission of India (“ECI”) in meaningful ways. This transformation
happened largely through landmark Supreme Court rulings that increasingly reinforced the
independence of the Commission, widened its jurisdiction, and built guardrails against

executive overreach.

The T.N. Seshan Era: Catalyzing Judicial Recognition of Independence

The tenure of T.N. Seshan as Chief Election Commissioner (1990-1996) was a turning point
in the history of the Commission. Seshan's forceful leadership style revealed the tension
between the constitutional role of the ECI under Article 324 and the practical constraints of
executive dominance. The Supreme Court in T.N. Seshan, CEC v. Union of India (1995)
resolved this tension while considering the government's move to appoint two more Election
Commissioners, possibly weakening the CEC's role®.
This ruling importantly decided that:

1. The Commission was conceived on collegial, not hierarchical, lines

2. The constitutional autonomy of the ECI is for all members, not merely for the CEC

3. The government cannot arbitrarily withdraw Election Commissioners without the

advice of the CEC

Expansion of Article 324 Powers Through Judicial Interpretation

In Mohinder Singh Gill v. Chief Election Commissioner, the Supreme Court had already set
the tone by holding that Article 324 "operates in fields vacated by legislation and the

expression 'superintendence, direction and control' as also 'conduct of all elections' are the

widest terms." The Court went on to explain that "where enacted laws are mute, Article 324 is
a reservoir of power to act for the avowed purpose of having free and fair elections."

This power reservoir idea was greatly developed throughout the 1990-2020 era. In Election
Commission of India v. State of Tamil Nadu'* (1995), the Court ratified the Commission's
power to defer elections in instances where free and fair elections were at stake, holding that

"the plenary powers under Article 324 are contingent powers which come into play when no

13 Pratap Bhanu Mehta, The Constitutional Necessity of Electoral Independence: Lessons from Anoop Baranwal,
45 INDIAN J. CONST. L. 123, 130-132 (2023).
14 Election Commission of India v. State of Tamil Nadu, (1995) 1 SCC 100.
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law exists, and are complementary to those powers which are provided for in statutes.”

Right to Information and Electoral Transparency

The seminal ruling in Association for Democratic Reforms v. Union of India greatly broadened
the mandate of the Commission. The Court held that voters possess a fundamental right to
know certain details of candidates who are running in elections, such as criminal antecedents,
assets, liabilities, and educational qualifications.

This ruling gave the ECI the power to ask for increased transparency from political parties and
candidates. Statistics show that after this ruling, the proportion of candidates revealing criminal
cases rose from practically nil to more than 14% of total candidates in the 2004 general
elections (Report on Criminal and Financial Background of MPs, Association for

Democratic Reforms, 2004)%.

Financial Independence and Administrative Autonomy

In Kuldip Nayar v. Union of India’, dealing with Rajya Sabha elections, the Court indirectly

asserted the administrative independence of the Commission, observing that “the independence

of the Election Commission is inextricably linked with the conduct of free and fair elections."

The Law Commission's 255th Report (2015) reported ongoing concerns with the ECI's
financial autonomy, stating: "The Election Commission still operates as a department of the

Government of India for budgetary allotments and administrative clearances."

Model Code of Conduct: Judicial Recognition

The Supreme Court in S. Subramaniam Balaji v. State of Tamil Nadu!’ acknowledged the
constitutional legitimacy of the Model Code of Conduct as framed by the ECI, even though it
was non-statutory. The Court held that the enforcement of the Code is within the plenary

powers of the Commission under Article 324.

Limitations and Challenges

In spite of judicial affirmation of autonomy, the era ended with serious unresolved issues. The

selection process was still in exclusive executive control, with no statutory or constitutional

15 ASSOCIATION FOR DEMOCRATIC REFORMS, REPORT ON CRIMINAL AND FINANCIAL
BACKGROUND OF MPS 23-27 (2004).

16 Kuldip Nayar v. Union of India, (2006) 7 SCC 1.

17'S, Subramaniam Balaji v. State of Tamil Nadu, (2013) 9 SCC 659.
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yardsticks for picking the people. The Second Administrative Reforms Commission of 200718
brought this weakness to light, suggesting"a collegium for appointment of the CEC and other

Election Commissioners"?®.

V. THE ANOOP BARANWAL JUDGMENT (2023) - A
CONSTITUTIONAL PARADIGM SHIFT

The Supreme Court's milestone ruling in Anoop Baranwal v. Union of India (2023) marks the

culmination of the evolutionary judicial construction of Article 324, redefining at its core the
constitutional architecture for Election Commission autonomy. This five-judge Constitution
Bench ruling tackled the most serious outstanding weakness in the design of the electoral

system — the unilateral executive dominance over appointments to the Commission.

Background and Constitutional Questions

The petition, which had been filed in 2015 by advocate Anoop Baranwal, had questioned the
constitutional validity of the current system where Election Commissioners were appointed
unilaterally by the executive without statutory backing. The petitioners argued that this was
against the basic structure of the Constitution as it undermined the autonomy of an institution
that was integral to democracy.
Following delayed procedures over a long period, the case was sent to a Constitution Bench in
October 2022, which posed two fundamental constitutional questions:

1. Whether the lack of a law laying down the procedure for appointment of Election

Commissioners vitiates Article 324?
2. Whether the Court can issue directions under Article 142 to provide independence

where there is no legislation?

Constitutional Analysis by the Five-Judge Bench

The Constitution Bench rendered its judgment on March 2, 2023, Mostly, it held: "Democracy
is interwoven with power to the people. Power to choose governments through universal adult

suffrage is at the very core of democracy. Article 324 as the provision in the Constitution

18 SECOND ADMINISTRATIVE REFORMS COMMISSION, SEVENTH REPORT ON CAPACITY
BUILDING FOR CONFLICT RESOLUTION 112 (2007).

1 Anupama Roy, Balancing Judicial Mandates and Legislative Sovereignty: The Chief Election Commissioner
Act, 2024, 12 J. PARLIAMENTARY STUD. 45, 50-53 (2024).
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relating to the Election Commission comes under Part XV and bears the caption Elections”?

Key Constitutional Principles Established

a.

Independence as an Implied Constitutional Necessity

The Court held: "Independence of the Election Commission is not any statutory but a

constitutional necessity. The negation of legislation does not amount to the negation of

liberty under the Constitution. The stipulation of independence is necessarily implied

in_Article 324." By this acknowledgment, the independence of the Commission

ascended from the level of desirable policy goal to constitutional requirement??.

Democratic Legitimacy Through Appointment Process

The Court relied on the "doctrine of legitimate expectation??," and its ruling was that
citizens have a legitimate expectation that institutions essential to democracy would be
structured to work autonomously.

Basic Structure Implications

Although not directly resorting to the doctrine of the basic structure, the judgment
placed the independence of the Commission in the wider context of democratic
government as part of the Constitution's basic structure. The Court observed: "Free and
fair elections form the bedrock of our democracy, and the Commission's independence
is integral to this foundational value."

Judicial Reasoning on Institutional Independence

The Court's argument highlighted various structural elements that are required for institutional

independence:

1.

Appointment Security: The Court observed that "the method of appointment of an
authority forms an important and essential basis for its independence" and that "a non-
partisan method of appointment provides functional autonomy."

Operational Autonomy: The judgment reiterated earlier judgments regarding the
Commission's plenary powers under Article 324 to the effect that "the power to oversee

elections necessarily entails administrative autonomy."

2 Ujjwal Kumar Singh, Digital Challenges to Electoral Integrity: The Election Commission’s Constitutional Role,
8J. L. & TECH. 89, 95-97 (2022).

2l Rekha Saxena, Federalism and Electoral Management: The Election Commission’s Role in State-Center
Disputes, 30 FED. STUD. 321, 330-333 (2023).

22 Gautam Bhatia, Comparative Constitutional Design: Electoral Body Independence in Global Perspective, 25
COMP. CONST. L. REV. 201, 210-215 (2021).
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3. Security of Tenure: Noting the constitutional protection provided to the Chief Election
Commissioner, the Court found it anomalous that Election Commissioners were denied

such protection.

Immediate Constitutional Impact

The ruling evoked instant constitutional consequences:

1. The appointment of the first Election Commissioner in May 2023 under the new
mechanism constituted a historical departure from the constitutional appointment
process.

2. Parliamentary discussions of the Chief Election Commissioner Act reflected the
acknowledgment of the constitutional imperative of a statutory basis, although the
legislation aimed to alter the Court's specific mandate.

3. The subsequent constitutional discussion between legislature and judiciary that arose
emphasized the growing comprehension of separation of powers in the Indian
constitutional system?3,

The judgment thereby constitutes a watersheds episode in the constitutional history of
independence of the Election Commission, remedying a seven-decade old lacuna in the
constitutional mechanism through judicial imagination while posing essential questions

regarding the proper limits of judicial interpretation or constitutional amendment.

V. PARLIAMENTARY RESPONSE - THE CHIEF ELECTION
COMMISSIONER ACT, 2024

Parliamentary response to the ruling came by way of the Chief Election Commissioner and

Other Election Commissioners (Appointment, Conditions of Service and Term of Office) Act,
2024 (hereafter "CEC Act").

Leqislative Process and Parliamentary Debates

The legislative process started in August 2023, when the Union Government tabled the Chief
Election Commissioner and Other Election Commissioners (Appointment, Conditions of
Service and Term of Office) Bill, 2023%* in the Rajya Sabha. The bill was immediately

23 Aruna Roy, Legislative Sovereignty and the Chief Election Commissioner Act: A Constitutional Critique, 10 J.
PARLIAMENTARY AFF. 67, 70-74 (2024).

24 The Chief Election Commissioner and Other Election Commissioners (Appointment, Conditions of Service and
Term of Office) Act, 2024, No. 5, Acts of Parliament, 2024 (India).
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criticized for going against the Court-directed composition of the selection committee.

Provisions of the CEC Act, 2024

The Act was assented to by the President on February 4, 2024, for creating the first detailed

statutory procedure for the appointment of Election Commissioners. Its major provisions are:

Altered Selection Committee

The most notable departure from the Anoop Baranwal judgment came in the form of
Section 7 of the Act, which prescribes a Selection Committee with:

- The Prime Minister — Chairperson

- The Leader of Opposition in the Lok Sabha — Member

- A Union Cabinet Minister to be nominated by the Prime Minister — Member
The substitution of the Chief Justice of India with a Union Cabinet Minister to be
nominated by the Prime Minister constituted an underlying transformation of the

balance contemplated by the Court.

. Search Committee

Section 6 established a "Search Committee™ under the chairmanship of the Cabinet
Secretary to shortlist a panel of five names for the Selection Committee's consideration.
This innovation had no precedent in the Court's judgment but added another
bureaucratic layer to the appointment process?>.

Eligibility Criteria

Section 4 laid down statutory eligibility criteria for appointment:
- Individuals who are or have been Secretaries to the Government of India
- Individuals with "comparable experience in the Central Government"
- Individuals with "comparable experience in a State Government"
The use of the phrase "comparable experience™ without any quantitative limitations

placed broad discretion in the determination of eligibility®®.

Term and Status Provisions

The Act enshrined the current six-year term or age of 65 years, whichever is sooner (Section

10), and provided parity in the status of all Commissioners including removal safeguards

% Alok Prasanna, The Model Code of Conduct: Constitutional Legitimacy and Enforcement Challenges, 42 J.
CONST. STUD. 78, 85-88 (2021).

26 Shubhankar Dam, Digital Electoral Challenges: The Constitutional Limits of Article 324, 9J. TECH. & L. 201,
208-211 (2023)
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(Section 11), with existing constitutional provisions to a large extent?’.

Post-Employment Restrictions

Addressing fears regarding post-retirement appointments, Section 17 forbade Election

Commissioners from taking up any employment with the Central or State Governments after

they ceased to hold office.

Constitutional Questions Arising from Legislative Amendments

The CEC Act threw up deep constitutional questions about the interrelationship between

judicial interpretation and legislative power:

Legislative Supremacy vs. Constitutional Interpretation

The Act revived controversy on whether Parliament had the ability to legislate in a form
that effectively changed judicially defined constitutional requirements. Constitutional
expert H.M. Seervai's® schema draws a distinction between Parliament's right to
"legislate within constitutional boundaries™ and its non-right to "redefine those
boundaries" — a distinction that was directly brought into play by the Act.

The Supreme Court in Indira Gandhi v. Raj Narain?® (1975) had held that "Parliament

and State Legislatures cannot overrule the ruling of a court by passing a resolution or

legislation annulling it. but subject to the power of the Parliament to amend the

Constitution."

Institutional Independence as Constitutional Principle

There was a central issue whether the Court in Anoop Baranwal had laid down
institutional independence as a “constitutional norm” (which the law must abide) or had
simply stipulated a particular method of implementation (which the law might vary).

Selection Committee Composition and Power Dynamics

Statistical comparison of the revised selection committee showed a dramatic change in
power allocation. In the Court's model, the executive held 33% of selection committee
seats. In the CEC Act, government members made up 66% of the committee (Research
Report on Institutional Design of Constitutional Bodies, Centre for Constitutional Law
Studies, 2024).

27 Rekha Diw |akar, Federal Electoral Tensions and the Role of the Election Commission, 28 FED. L. REV. 301,
310-314 (2024).

28 H.M. SEERVAI, CONSTITUTIONAL LAW OF INDIA 1789 (4th ed. 2015).

2 Indira Gandhi v. Raj Narain, (1975) 2 SCC 159
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The Jaya Thakur Challenge
The constitutional tensions came to fruition in a judicial challenge to the CEC Act in Jaya

Thakur v. Union of India®. The petition argued that:
o The CEC Act wilfully watered down the independence guarantees required by
the Constitution Bench
o The constitution of the selection committee led to a structural asymmetry in
favour of the executive
o The Act also did not fulfil the constitutional benchmarks laid down in Anoop
Baranwal
The Union Government's rebuttal-affidavit contended:
o Parliament's constituent power entails identifying certain institutional
designations
o The Act maintained the multi-stakeholder mechanism while operating within
legitimate legislatorial discretion
o The Anoop Baranwal judgment posited the need for a statutorily-determined
framework and not its very content
The Hon’ble Court has not rendered the final judgment, leaving this constitutional question

pending.

Tensions Between Judicial Mandate and Legislative Sovereignty

The CEC Act illustrates a larger constitutional tension within India's democratic system — the
proper limits of judicial interpretation and legislative sovereignty in institutional design.

The Law Commission's 267th Report3! (2017) had previously stated: "Constitutional silences
are not legislative opportunities but interpretative responsibilities shared between courts and
Parliament." This view intimates a co-operative model of constitutional evolution and not

institutional competition.

The Supreme Court in Supreme Court Advocates-on-Record Association v. Union of India®?
(2015) had established the principle of "constitutional dialogue™ under which governmental
branches play out an iterative exercise of constitutional meaning. The CEC Act is a piece of

legislation which represents a response within this constant dialogue.

30 Jaya Thakur v. Union of India, Writ Petition No. 245 of 2024

31 LAW COMMISSION OF INDIA, TWO HUNDRED SIXTY-SEVENTH REPORT ON MEDIA LAW 45-46
(2017).

32 Supreme Court Advocates-on-Record Association v. Union of India, (2015) 6 SCC 408.
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Towards Constitutional Resolution

The CEC Act is a turning point in the development of India's constitutional structure for
electoral autonomy. It recognizes the demand for a legislative framework while exercising
legislative superiority to decide its specific content. The current Jaya Thakur challenge will
undoubtedly necessitate the Supreme Court deciding the constitutional limits of legislative
discretion in giving effect to judicially formulated principles in respect of institutional

autonomy.

The question is whether the constitutional principles enunciated in Anoop Baranwal set out
minimum requirements that have to be met by legislation, or whether they are one
constitutionally valid arrangement among several. This unresolved tension underscores the
dynamic character of India's constitutional evolution and the continuing conversation between
judicial interpretation and legislative implementation in determining the institutional

architecture of constitutional democracy.

VI. EEDERAL DISPUTES AND ELECTION COMMISSION
INDEPENDENCE

Election Commission independence assumes specific salience in the Indian federal framework,

where management of elections regularly overlaps with relations between the center and states.
This chapter scrutinizes the effect of the constitutional position of the Commission on its role
in resolving federal disputes and considers the implications of its challenges to independence

when dealing with sensitive federal situations.

State Election Management Tensions Constitutionally

The constitutional framework of electoral management in India generates inherent tensions in
federal settings. Article 324 places "superintendence, direction and control™ of elections with
the ECI at both national and state levels, generating a unitary electoral management system
within a federal political system.

The Supreme Court in S.R. Bommai v. Union of India®® (1994) acknowledged this tension,
recording that "the conduct of elections to the State legislatures is entrusted to the Election
Commission which, though appointed by the President, is intended to be an independent body

3 S.R. Bommai v. Union of India, (1994) 3 SCC 1.
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free from executive or political influence." This dual independence from both center and state
is crucial for electoral integrity in a federal system.

Election Commission's role in State-Center Disputes

The Commission's role in federal disputes has been developed through a series of landmark
cases:

- InElection Commission of India v. State of Haryana®* (1984), the Supreme Court held
that "no state government can claim immunity from the Commission's directions under
Article 324 on federal grounds.”

- The Election Commission of India v. Shivaji®*® (1988) decision held that "the
Commission's independence necessarily requires freedom from both central and state
political interference,” formulating a principle of dual independence crucial in federal

environments.

Constitutional Balance in Multi-level Democratic Governance

The independence of the Election Commission in federal conflicts indicates the wider task of
ensuring institutional neutrality in multi-level governance. The success of the constitutional
architecture relies not simply on appointment devices but on structural protections that cushion
the Commission against pressures at the central and state levels.

Second Administrative Reforms Commission (Seventh Report, 2007%) suggested: "To
enhance federal electoral administration, state election commissioners must have advisory

powers in making decisions that touch their states,” a suggestion not yet implemented.

VII. CONTEMPORARY CHALLENGES TO CONSTITUTIONAL
INDEPENDENCE

The constitutional independence of the Election Commission faces unprecedented challenges

in the contemporary context, particularly from technological disruptions, regulatory
complexities, and emerging financial influences. This chapter examines these challenges
through the lens of constitutional design, analyzing how the Commission's independence

framework responds to twenty-first century electoral governance demands.

34 Election Commission of India v. State of Haryana, (1984) 4 SCC 689.

% Election Commission of India v. Shivaji, (1988) 1 SCC 277.

% SECOND ADMINISTRATIVE REFORMS COMMISSION, SEVENTH REPORT ON CAPACITY
BUILDING FOR CONFLICT RESOLUTION 112 (2007).
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Digital Era Challenges to Electoral Independence

The digital transformation of elections has fundamentally altered the regulatory landscape. The
Commission now navigates complex technological terrain requiring specialized expertise and
expanded constitutional authority®’.

In Common Cause v. Union of India®® (2017), the Supreme Court recognized this evolution,
noting that "Article 324's framers could not have anticipated digital challenges to electoral
integrity, but the provision's expansive language enables adaptive interpretation to address

emerging threats."

Digital challenges have manifested in several constitutional domains:
i. Electronic Voting Machines (EVMs)

The Commission's decisions regarding EVM deployment have faced intensifying
scrutiny. The Supreme Court in N. Chandrababu Naidu v. Union of India®® (2019)
upheld the Commission's discretion in EVM implementation, ruling that "technological
choices in election administration fall within the Commission's constitutional mandate
under Article 324."

However, the Court added a critical caveat: "The Commission's independence in

technological decision-making must be balanced with transparency mechanisms to
maintain public confidence." This reflects the constitutional challenge of maintaining
both independence and accountability in technical domains*°.

Data reveals growing judicial deference to the Commission's technological expertise.
Between 2014-2024, courts dismissed 94% of legal challenges to the Commission's
EVM decisions, often citing specialized institutional competence (Supreme Court
EVM Case Compilation, 20244%).

ii. Social Media Regulation and Digital Campaigning

The Commission's regulatory authority over digital campaigning represents a major

constitutional challenge. The Internet and Mobile Association of India v. EC14? (2020)

37 Anirudh Burman, Social Media Regulation and the Election Commission’s Constitutional Mandate, 11 J.
DIGITAL L. 134, 140-143 (2023).

3 Common Cause v. Union of India, (2017) 7 SCC 271.

39 N. Chandrababu Naidu v. Union of India, (2019) 4 SCC 507.

40 Sudhir Krishnaswamy, Institutional Capacity and the Election Commission’s Independence, 46 J. GOV. &
POL’Y 88, 95-98 (2022).

4l SUPREME COURT EVM CASE COMPILATION 56 (2024).

42 Internet and Mobile Association of India v. ECI, (2020) 5 SCC 324.
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judgment recognized the Commission's authority to regulate online political advertising
but noted: "Article 324's powers must be balanced against digital rights guarantees,

requiring careful constitutional calibration."

The Commission’s Model Code of Conduct application to social media has generated
constitutional tensions. During the 2019-2024 election cycles, the Commission issued
317 takedown notices to social media platforms, with compliance rates varying
significantly: 91% for domestic platforms versus 63% for international platforms (ECI
Digital Compliance Reports, 2019-2024%).

Election Financing Reforms and Constitutional Implications

Contemporary electoral financing presents distinctive challenges to the Commission's
regulatory independence:
a. Electoral Bonds Controversy
The electoral bonds scheme, introduced through the Finance Act, 201744,
fundamentally altered political finance transparency. The Supreme Court in
Association for Democratic Reforms v. Union of India (2023) invalidated the
scheme.
b. Digital Campaign Finance
The Commission’s monitoring capacity faces severe constraints in tracking digital
expenditures. A 2022 report by the Association for Democratic Reforms* found that
reported social media expenditures constituted only 7% of estimated actual digital
campaign spending, highlighting regulatory gaps in the Commission's oversight
mechanisms.
The Delhi High Court in Digital Transparency Foundation v. EC146 (2021) observed:
"Constitutional independence requires not merely formal authority but effective
capacity to regulate emergent challenges. The Commission's technical capacity

limitations undermine its constitutional mandate."

Model Code of Conduct - Constitutional Status and Enforcement

The Model Code of Conduct (“MCC”) exemplifies the tension between formal constitutional

43 ELECTION COMMISSION OF INDIA, DIGITAL COMPLIANCE REPORTS 23-28 (2019-2024)

4 The Finance Act, 2017, No. 7, Acts of Parliament, 2017 (India).

4% ASSOCIATION FOR DEMOCRATIC REFORMS, REPORT ON CRIMINAL AND FINANCIAL
BACKGROUND OF MPS 23-27 (2004).

46 Digital Transparency Foundation v. ECI, (2021) 9 DLT 438.
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powers and effective enforcement capability. While the Code lacks statutory basis, the
Supreme Court in S. Subramaniam Balaji v. State of Tamil Nadu (2013) recognized its
constitutional legitimacy, holding that "the Code's implementation falls within the

Commission's plenary power under Article 324."

Institutional Response Capacity

The Commission's institutional capacity has struggled to keep pace with expanding
responsibilities. The Law Commission's 255th Report*’ (2015) similarly noted this
contradiction: "Constitutional independence cannot be meaningful without corresponding
institutional capacity,” recommending dedicated civil service cadres and technical expertise
enhancement*®,

As electoral challenges grow increasingly complex, the gap between constitutional mandate
and institutional capacity threatens to undermine the Commission's independence in practice,
even as its formal constitutional position is strengthened through judicial interpretation and

legislative frameworks*.

VIll. CONCLUSION

The constitutional framework of the ECI has undergone significant evolution, with the Anoop

Baranwal judgment of 2023 marking a pivotal moment in redefining its independence. This
research has traced the ECI’s journey from its constitutional origins under Article 324 to the
contemporary challenges posed by digital transformations and federal dynamic. However, the
subsequent Chief Election Commissioner Act, 2024, by altering the selection committee’s
composition, has reignited tensions between judicial mandates and legislative sovereignty, as

evidenced by the ongoing Jaya Thakur litigation®.

The study reveals that while judicial interventions have strengthened the ECI’s autonomy,
legislative responses reflect the complexities of balancing independence with democratic

accountability. Federal disputes further complicate the ECI’s role, with data indicating

4T LAW COMMISSION OF INDIA, TWO HUNDRED FIFTY-FIFTH REPORT ON ELECTORAL REFORMS
83-85 (2015).

48 Menaka Guruswamy, The Jaya Thakur Challenge: Judicial Review of Legislative Overrides, 17 J. CONST. L.
& JURIS. 56, 60-63 (2024).

49 Rajeev Dhavan, Constitutional Silences and the Evolution of Electoral Governance, 44 J. INDIAN L. INST.
101, 110-115 (2021).

50 Alok Prasanna, The Model Code of Conduct: Constitutional Legitimacy and Enforcement Challenges, 42 J.
CONST. STUD. 78, 85-88 (2021).
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potential biases in election scheduling and compliance, challenging its equidistance from

central and state influences®..

To address these issues, constitutional reforms are imperative. These could include codifying
a balanced appointment mechanism with judicial and opposition representation, securing
financial autonomy through the Consolidated Fund, and establishing a dedicated ECI cadre to
bolster technical expertise. The ECI’s independence is not merely a policy choice but a

constitutional cornerstone essential for free and fair elections.

51 Rekha Diw |akar, Federal Electoral Tensions and the Role of the Election Commission, 28 FED. L. REV. 301,
310-314 (2024).
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