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LAW OF WILL’S
(HINDU LAW)

AUTHORED BY - HARSH BHATNAGAR
Law Student (B.A.LL.B., 10™ SEM)

Galgotias University, Greter Noida

PREFACE

The law of wills is among the most enduring and profoundly personal areas of jurisprudence.
Rooted in the fundamental human desire to provide for loved ones and exercise control over
one’s property even after death, the law of wills occupies a unique intersection between private
volition and public regulation. This book endeavours to provide a comprehensive, analytical,
and practical understanding of the legal principles that govern wills, succession, and
testamentary disposition.

The concept of a will—testaentum in Roman law—has deep historical roots. The Roman legal
tradition recognized the will as a powerful instrument of personal autonomy, allowing
individuals to direct the devolution of their property, within certain constraints, upon death.
Over time, the idea evolved through ecclesiastical influence during the medieval period and
was later shaped by the rise of common law in England. Each jurisdiction’s modern law of wills

reflects a mosaic of inherited traditions, statutory reforms, and judicial precedents.

At its core, the will represents a declaration of intent: the crystallization of the testator’s final
wishes regarding the distribution of his or her estate. The philosophical justification for
enforcing such posthumous directions lies in the notion of autonomy, dignity, and moral duty—
values that legal systems seek to uphold. Moreover, wills often serve to mitigate disputes

among heirs, clarify testamentary intentions, and ensure a smoother transfer of assets.

Despite the increasing complexities of modern financial instruments, globalized families, and
multi-jurisdictional estates, the will remains the most common and accessible means by which
individuals can exercise posthumous control over their assets. Testamentary law thus remains

critically relevant.
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Legal practitioners, policymakers, and scholars alike are continually confronted with evolving
challenges in this area: from the rise of digital wills and electronic signatures to increasing
litigation surrounding undue influence and testamentary capacity. Inheritance disputes continue
to be among the most contentious in civil litigation, often involving questions not only of legal

doctrine but also of family dynamics, cultural values, and psychological nuances.

Against this backdrop, it becomes imperative to maintain a clear understanding of both the

theoretical underpinnings and practical applications of the law of wills.

Hindu as per Indian Laws

Hindu is an omnibus term under laws of India. The following section 2 of The Hindu Succession
Act, 1956 makes clear the wide implications of the term "Hindu".
1) This Act applies-
a) to any person, who is a Hindu by religion in any of its forms or developments
including a Virashaiva, a Lingayat or a follower of the Brahmo, Prarthana or
Arya Samaj;
b) to any person who is Buddhist, Jaina or Sikh by religion; and
c) to any other person who is not a Muslim, Christian, Parsi or Jew by religion
unless it is proved that any such person would not have been governed by the
Hindu law or by any custom or usage as part of that law in respect of any of the
matters dealt with herein if this Act had not been passed.
Explanation. The following persons are Hindus, Buddhists, Jainas or Sikhs by religion,
as the case may be:--
a) any child, legitimate or illegitimate, both of whose parents are Hindus,
Buddbhists, Jainas or Sikhs by religion;
b) any child, legitimate or illegitimate, one of whose parents is a Hindu, Buddhist,
Jaina or Sikh by religion and who is brought up as a member of the tribe,
community, group or family to which such parent belongs or belonged,;
c) any person who is a convert or re-convert to the Hindu, Buddhist, Jaina or Sikh
religion.
2) Notwithstanding anything contained in sub-section (1), nothing contained in this Act
shall apply to the members of any Scheduled Tribe within the meaning of clause (25) of

article 366 of the Constitution unless the Central Government, by notification in the
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Official Gazette, otherwise. directs.
3) The expression "Hindu" in any portion of this Act shall be construed as if it included a
person who, though not a Hindu by religion, is, nevertheless, a person to whom this Act

applies by virtue of the provisions contained in this section.

Clearly, when used in the context of Indian laws, Hindu includes followers of various religions
including Hinduism, Buddhism, Jainism, Sikhism and even others who do not follow any
religion. In this Guide we use the term Hindu as in the context of Indian laws. In other words,

the term Hindu includes almost everybody except Muslims, Christians, Jews and Parsees.

What is Will

Will is defined under section 2(h) of The Indian Succession Act, 1925 as follows: Legal
declaration— A Will is a declaration. A Will is by which a living person (called testator or
testatrix; we use the term “testator” to refer to both male and female) declares his / her desires
or intentions. A Will is never an agreement or contract or settlement. It is for this reason that
the beneficiaries of a Will should not be parties to the Will. The declaration must be legal. A
declaration that is illegal either by way of the ultimate objective or in some other way will not
be considered as a Will.

Intention of testator — A Will is a declaration of intention of the person making the Will. By
definition, intention relates to the future and is different from statement of narration of facts as
at present. A Will that only narrates the present state of affairs and does not carry a clear
exposition of the intention of the testator is not a Will. Similarly, if a Will made by a wife
stating what her deceased husband always desired before death is not a Will; since it carries
intentions of the testator’s deceased husband and not of the testator.

With respect to his / her property — A Will can only be made with respect to the property that
the testator owns or has rights over. The simple rule is that one can only give what one has.
There is no way that one can give away something that one does not have.

Desires to be carried into effect after his / her death — The Will must state clearly that the
testator desires that it comes into effect after his / her death. A renunciation during one’s
lifetime does not amount to a Will. If the document desires to partition property among the
testator’s sons while the testator is still living, the document cannot be called a Will. By the
same logic, the beneficiary or legatee cannot claim any right or benefit during the lifetime of

the testator.
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Clearly, a codicil is a document or instrument that is prepared in relation to an existing Will to
either modify or explain or add to the provisions of the Will. The Codicil becomes part of the
Will to which it relates and has no independent existence. Another term that is relevant to the
discussion about Wills is "probate”, which is defined. as follows by The Indian Succession Act,
1925. "probate” means the copy of a will certified under the seal of a court of competent
jurisdiction with a grant of administration to the estate of the testator;

Application for probate needs to be made to the appropriate court after the death of the testator.
Application for probate can be moved either by the executor of the Will or by the beneficiary /
beneficiaries. If a court grants probate in relation to a Will, all those acting on the basis of the
Will have no ground to doubt the genuineness of the Will.

Intestate Succession versus Testamentary Succession

Intestate succession is the situation that arises when a person dies without making a Will. For
Hindus, provisions of The Hindu Succession Act, 1956 (Act No. 30 of 1956) apply in case of
intestate succession. The general rule in case of intestate succession is that descendants of the
deceased person inherit the property of the deceased depending on the closeness of their
relationship with the deceased. Under The Hindu Succession Act, male and female relatives are

treated at par. In other words, son(s) and daughter(s) are equals.

Testamentary succession is division of property after a person's death as per his wishes as
contained in the Will prepared by him/her during his / her lifetime. The testator while preparing
the Will is not constrained by the provisions of The Hindu Succession Act. So, he/she may
decide to give all or some or none of his/her properties to any close relative(s). A son or
daughter cannot claim any rights on the property / properties if the Will does not grant him/her
any rights.

Who can make a Will

This Guide is focusing on Hindus. For the purpose of personal laws, Buddhists, Sikhs and Jains
are classified together with Hindus. Hence, the provisions of this as well as following chapters
apply only to Hindus, Buddhists, Sikhs and Jains.

Any adult person can make a Will. Relevant section of The Indian Succession Act, 1925 reads

as follows:
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Section 59 Person capable of making Wills Every person of sound mind not being a minor may
dispose of his property by Will.

Explanation 1.- A married woman may dispose by Will of any property which she could alienate
by her own act during her life.

Explanation 2. Persons who are deaf or dumb or blind are not thereby incapacitated for making
a Will if they are able to know what they do by it.

Explanation 3. A person who is ordinarily insane may make a Will during an interval in which
he is of sound mind.

Explanation 4. No person can make a Will while he is in such a state of mind, whether arising.
from intoxication or from illness or from any other cause, that he does not know what he is

doing.

Illustrations

1) A can perceive what is going on in his immediate neighbourhood, and can answer
familiar questions, but has not a competent understanding as to the nature of his
property, or the persons who are of kindred to him, or in whose favour it would be proper
that he should make his Will. A cannot make a valid Will.

2) Aexecutes an instrument purporting to be his Will, but he does not understand the nature
of the instrument, nor the effect of its provisions. This instrument is not a valid Will.

3) A, being very feeble and debilitated, but capable of exercising a judgment as to the

proper mode of disposing of his property makes a Will. This is a valid Will.

There are only two considerations to determine capacity for making a Will. The first is that the
person should be of sound mind and the second is that he / she should not be a minor. Section
4 of The Hindu Minority and Guardianship Act, 1956 (Act No. 32 of 1956) defines "minor" as

follows:

In this Act,-

(a) "minor" means a person who has not completed the age of eighteen years;

Clearly, anyone who has not completed the age of eighteen years is not capable of making a
Will.

The issue of "person of sound mind" is a bit more complicated. A person cannot make a Will
if he/she is intoxicated in any way. If a person was a known alcoholic and a Will purporting to

be the person's Will is brought after the person's death, it will need to be proved beyond doubt

Page | 9


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| May 2025 ISSN: 2582-6433

that the person was not under the influence of alcohol at the time of executing the Will.

Often old persons lose some mental faculties due to age or general weakness. In all such cases,
the key question before a court examining genuineness of the Will shall be to determine if the
testator, despite his/her old age, was "capable of exercising a judgement as to the proper mode

of disposing of his property".

It may be mentioned here that a person need not be in sound mind continuously at all times
during the period when he / she makes a Will. The key consideration is to be in sound mind at
the time of making the Will and also being in a position of understanding the contents of the
Will. For example, in the earlier example of alcoholic if it could be proved that the Will was
executed before noon and the testator started drinking only after lunch, there would be evidence
to prove that the testator was in sound mind at the time of making the Will despite the fact that

he was not in sound mind for most of the time during that period of his life.

Sometimes, families get a doctor's certificate of the date on which the Will is executed
certifying that the Doctor had examined the testator and that the testator was in good mind. This
is done as a matter of abundant caution. Strictly speaking from a legal point of view such
certification is not necessary. However, considering the times that Wills are challenged this
extra precaution can do no harm. In cases where the testator is terminally ill or in intensive care
unit of a hospital at the time of making the Will, getting a doctor's certificate about the mental

condition of the testator at the date and time of making the Will may well be advisable.

In the absence of a doctor's certificate the onus of affirming that the testator was in sound mind
at the time of making the Will falls on the witnesses who attest the Will. A court examining the

genuineness of a Will shall rely on the statements of the witnesses before the court.

The key point regarding a Will is that there should be no doubt that the document gives a correct
statement of the intentions of the testator and that the testator fully understood the contents of
the document. Illustration (ii) of section 59 given above mentions about a person not
understanding nature of the instrument or effect of its provisions. This may happen even when
a person is perfectly sound mind. Let us consider a Will in Tamil language executed by a Hindi-
speaking person who does not understand a word of Tamil. Unless there is strong evidence to

prove otherwise, it will be assumed that the testator did not understand the content of the
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document.
Governed by the lex situs or in other words, the law of the land where the property is situated.

In the hypothetical case mentioned above, Ramnath must necessarily make one Will as per
Indian law for his immovable properties located in India and a separate Will as per UK law for
his immovable properties located in the UK.

Domicile and Movable Properties

Before deciding the issue related to movable properties, it is important to understand the
concept of domicile. Broadly speaking it can be said that a person's domicile is where a person'’s
heart is. A non-resident Indian may be a citizen of any country but may well remain domiciled
in India. The following Kerala High Court case related to a doctor who migrated to UK from
Kerala, became a citizen of UK but remained an Indian at heart is a classic one [Sankaran
Govindan vs. Lakshmi Bharathi and Ors. MANU/KE/0075/1964 dated 20th December 1963].

11. We shall then take up the last question; Whether Dr. Krishnan was domiciled in England at
the time of his death. He belonged to the Travancore State and he left for England in 1920. He
was in England for about 30 years and he died there in October 1950. During this period of 30
years he never came to India. As already stated, he did not get regular remittances after the
death of his father and it was Miss Hepworth that helped him with money to prosecute and
complete his medical education. What appears from the evidence is that he qualified himself in
medicine only in or about 1939. The learned Advocate General points out that there were three
important occasions on which Dr. Krishnan would have come to India if he really had any idea
to come back. Those occasions are the death of his father in 1928, the death of his mother in
1936 and the death of his elder brother, Padmanabhan, in October 1949. The learned Advocate
General also points out that Dr. Krishnan did not purchase any residential house in England.
These, along with the oral evidence of D. Ws. 3 to 5, the learned Advocate General contends,
must establish that Dr. Krishnan chose England as his permanent home and therefore he was

domiciled there at the time of his death.

Despite having lived in England for about 30 years, and never coming to India during the long

period of three decades, the Honourable High Court ruled that Dr. Krishnan was domiciled in
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Kerala, India and was subject to personal laws of India.

14. The position in Private International Law is that every person has his domicile of origin and
the evidence that is necessary to establish that that domicile of origin is abandoned and a
domicile of choice is accepted must be strong (vide page 185 of Cheshire on Private
International Law, 6th Edn.). In this case at any rate, the evidence is not sufficient to establish
that Dr. Krishnan chose the English domicile and decided to make England his permanent

home.

The key rule is that a person has the domicile that he / she had at the time of his / her birth unless
there is clear action on the part of the person to change his/her domicile. For every non-resident
Indian born in India who has migrated to a foreign land, the presumption will be that he / she
has domicile in India unless he / she does something to indicate that he / she has changed

domicile from India and has chosen the country of residence as his/her permanent home.

From the viewpoint of making a Will, the key point to be noted here is that Hindus born in
India even after they have lived abroad for decades and have surrendered Indian passports long
ago will be considered to have domicile in India unless they declare otherwise. So, Hindus
living abroad face two options for making Will for movable properties (including cash, shares,

bank deposits, ornaments, vehicles, etc.):

Make a Will as per Indian law related to Wills in respect of all movable properties irrespective
of the location of the movable properties; OR

Make a Will as per the law of the foreign land of residence in respect of all movable properties
irrespective of the location of the movable properties. The Will made as per the foreign law
must affirm and declare that the testator has chosen his/her country of residence as his/her
permanent home and has thus changed his/her domicile from India (the country of birth) to the

chosen country.

In essence, deciding domicile is critical for preparing a Will related to movable properties.

For all Hindus born in India, the presumption is that their domicile remains India. So, they can

make a Will as per Indian law for all their movable properties located across the globe.

Page | 12


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| May 2025 ISSN: 2582-6433

However, if a non-resident Hindu wishes to make a Will for his / her movable properties in

accordance with the laws of a foreign country where he / she has been residing, he / she must

make a clear declaration that he / she has changed his / her domicile.

Example;

Let us consider a wealthy gentleman named Shankar who has the following properties:

3)
b)

c)
d)

e)
f)

House in San Jose, California, USA

Agricultural landed property in Madurai, Tamil Nadu, India inherited from his father
Apartment in London, UK

Equity shares in various Indian companies listed on Bombay Stock Exchange
Securities listed on New York stock exchange Bank accounts in banks in Chennai,
London and San Jose

Lockers in banks in Chennai and London

Vehicles in London and San Jose, California

Shankar was born in India. He moved first to UK and then to the USA. A few years back he

acquired citizenship of the USA. He wishes to divide his properties among his children and

also give some part for charities. In due course, he wishes to retire and settle to a quiet peaceful

life in Madurai, close to his place of birth. How should he make the Will(s)?

Shankar will need to make three Wills as follows:

A. Will as per UK laws-This Will shall relate to his apartment in London, UK.
B. Will as per US laws - This Will shall relate to his house in San Jose, California, USA.

C. Will as per Indian laws This Will shall first and foremost declare that he was born in

India and that he continues to be domiciled in India even though he has set up many
residences or temporary abodes in other countries. This Will shall relate to the
agricultural land in Madurai and also all movable properties including equity shares of
Indian companies, securities listed on NYSE, bank accounts in different locations,
lockers in banks across the world as well as vehicles in San Jose and London, A mistake
that Shankar may make and that should be avoided is to combine movable properties
based on location with the immovable properties. For example, if the Will made as per
USA laws covers the securities, bank accounts and vehicles in USA, this will be a

mistake and may lead to legal complications for the heirs.
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Inherited property

Traditionally, Hindus were not allowed to make a Will in respect of inherited property. The
general rule under traditional Hindu law used to be that what one gets from one's forefathers,
one must pass on to one's descendants. This has been changed by The Hindu Succession Act,
1956.

Section 30 Testamentary succession
[*1 Any Hindu may dispose of by will or other testamentary disposition any property, which is
capable of being so "disposed of by him or by her", in accordance with the provisions of the
Indian Succession Act, 1925, or any other law for the time being in force and applicable to
Hindus.

Explanation. The interest of a male Hindu in a Mitaksharacoparcenary property or the interest
of a member of a tarwad, tavazhi, illom, kutumba or kavaru in the property of the tarwad,
tavazhi, illom, kutumba orkavaru shall notwithstanding anything contained in this Act or in any
other law for the time being in force, be deemed to be property capable of being disposed of by
him or by her within the meaning of this [section.]

The issue was discussed by the Honourable High Court Madhya Pradesh (Indore Bench) in the
case Jamunabai and two Ors. vs. Surendrakumar and Anr. [MANU/MP/0068/1995 dated 22nd

March 1995]. Relevant portion of the judgment reads as follows:

This matter clearly lays down that any Hindu may dispose of by Will or other testamentary
disposition any property which is capable of being so disposed of by him in accordance with
the provisions of the Indian Succession Act, 1925. The Explanation clarify that the interest of
a male Hindu in a Mitakshara coparcenary property shall be deemed to be property capable of
being disposed of by him or by her within the meaning of this section, the Explanation clearly
states that the interest of a male Hindu in Mitakshara coparcenary property shall
notwithstanding anything contained in this Act (Hindu Succession Act) or any other law for the
time being in force be deemed to be property capable of being disposed of by him or by her
within the meaning of Section 30. Now if according to Section 30 and its Explanation the
interest in a Mitakshara coparcenary property is to be deemed to be property capable of being
disposed of by him, then this objection that the Will in relation to the joint family property

could not be executed has to be rejected.
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The disability of a coparcener in disposing of his undivided interest in the property by Will or
other testamentary document under the old Hindu Law is removed by Section 30. According to
Section 4 any custom inconsistent with any provision of this enactment is abrogated. In the
expression "any other law for the time being in force", the 'law" will include any statutory law
or textual law or customary law. It would, therefore, follow that if there was any prohibition
under the old Hindu Law the same stands removed after coming into force of Section 30 of the

Hindu Succession Act.

Presently, a Hindu can bequeath all properties owned by him / her whether inherited or self-
earned by way of a Will. Even interest in a joint family property may be passed on by way of a
Will.

Procedural Requirements under Indian Law
For the purpose of determining the procedural requirements of a Will as per The Indian
Succession Act, 1925 it is important to understand the difference between a privileged and

unprivileged Will.

Privileged Will
The only persons who can make a privileged Will are the following: (a) Soldier / airman
employed in an expedition or engaged in actual warfare; and (b) mariner at sea. Relevant section

of The Indian Succession Act, 1925 reads as follows.

Section 65-Privileged Wills
Any soldier being employed in an expedition or engaged in actual warfare, 1 [or an airman so
employed or engaged, or any mariner being at sea, may, if he has completed the age of eighteen
years, dispose of his property by a Will made in the manner provided in section66. Such Wills
are called privileged Wills.
Illustrations
i. A, amedical officer attached to a regiment is actually employed in an expedition. He is
a soldier actually employed in an expedition, and can make a privileged Will.
ii.  Als at sea in a merchant-ship of which he is the purser. He is a mariner, and, being at
sea, can make a privileged Will.

iii. A, asoldier service in the field against insurgents, is a soldier engaged in actual warfare,

Page | 15


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| May 2025 ISSN: 2582-6433

and as such can make a privileged Will.

iv. A, amariner of a ship, in the course of a voyage, is temporarily on shore while she is
lying in harbour. He is, for the purposes of this section, a mariner at sea, and can make
a privileged Will

v. A, an admiral who commands a naval force, but who lives on shore, and only
occasionally goes on board his ship, is not considered as at sea, and cannot make a
privileged Will.

vi. A, a mariner serving on a military expedition, but not being at sea, is considered as a

soldier, and can make a privileged Will.

A privileged Will can be in writing or can be oral. A privileged Will written in his own hand by
the Testator need not be signed. A privileged Will signed by the Testator does not need
attestation by witnesses. Privileged Will is a special Will made in extraordinary circumstances
like war or dangerous expedition. Most importantly, Hindus are not permitted to make
privileged Wills since the relevant sections 65 and 66 of The Indian Succession Act, 1925 are
not listed in Schedule 111 of the Act. We shall, hence, not devote any attention to this special

category of Wills

Unprivileged Will
Every person who is not entitled to make a privileged Will can only make an unprivileged Will.

In other words, Hindus can only make unprivileged Wills.

Essential procedural requirements of an unprivileged Will can be summed up as follows:
Must be in writing
Signed by testator in the presence of witnesses
Signed by two or more witnesses in presence of the testator
Relevant section of The Indian Succession Act, 1925 reads as follows:
Section 63 Execution of unprivileged Wills
[or Every testator, not being a soldier employed in an expedition or engaged in actual warfare,
an airman so employed or engaged, or a mariner at sea, shall execute his Will according to the
following rules:-
a) The testator shall sign or shall affix his mark to the Will, or it shall be signed by some
other person in his presence and by his direction.
b) The signature or mark of the testator, or the signature of the person signing for him, shall
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be so placed that it shall appear that it was intended thereby to give effect to the writing
as a Will.

c) The Will shall be attested by two or more witnesses, each of whom has seen the testator
sign or affix his mark to the Will or has seen some other person sign the Will, in the
presence and by the direction of the testator, or has received from the testator a personal
acknowledgement of his signature or mark, or of the signature of such other person; and
each of the witnesses shall sign the Will in the presence of the testator, but it shall shall
not be necessary that more than one witness be present at the same time, and no

particular form of attestation shall be necessary.

Not Needed

No need for stamp paper or special paper

No need for a notary

Not required to visit any lawyer or judicial authority

No specified format for Will

No language restrictions

No need for registration (Registration of Will is optional).

The most essential requirement for a Will as per Indian law is attestation by two or more

witnesses. We shall discuss this aspect in more detail in the next chapter.

A person can take any plain paper and write the Will in his/her own hand putting down his/her
wishes to paper without any need for assistance from a legal professional. Such a Will in one's
own handwriting is called Holograph Will. If a Holograph Will is duly attested by witnesses,
there is strong presumption in favor of genuineness of the Will. So, if one has a clear mind and
decent control on language, one should write out the Will in one's own handwriting, sign it in
front of two witnesses and get the signature of the two witnesses. For doing this, one may take
help of the Model Wills given in the Annexures to this Guide.

It must be stressed that even when a Will is a Holograph Will, the requirements of signature of
the testator and attestation by witnesses must be complied with. Any slip with respect to either

the signature or the attestation will make the Will null and void.
Strictly speaking, assistance of a legal professional is not required for making of a Will. A
lawyer can, however, help avoid confusions caused by poor drafting or errors of language. /

grammar. An experienced and seasoned legal adviser can also help a testator clarify and
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crystallize his/her thoughts and wishes. A word of caution there are instances when assisting
professionals try to grind their own axe in the Will maliciously. So, it is advised that one must
choose a professional who is not only competent and knowledgeable, he / she is also a person
of highest level of integrity and ethics. And in case you cannot get such a professional, please

read this Guide carefully and do the making of Will on your own.

The lawyer or any other professional assisting with drafting of a Will should put his / her name,
address and signature at the bottom along with a line describing the role played. The line could
read "Drafted by ............. " or "Document Writer -" Or "Scribe ". Often when a Will is
challenged, the testimony of the scribe or document-writer is crucial for determining the
genuineness of the Will and also about the roles played by different persons in getting the Will

prepared.

For example, a Will was presented by one of the three sisters to court. Property of the deceased
was given only to the sister who had approached the court to the exclusion of the other two
sisters. During the proceedings at the court, it was disclosed that the husband of the beneficiary
sister had approached the scribe and had got the Will prepared. The Will disclosed no reasons
for exclusion of the other two sisters. Role of the husband of the beneficiary sister was held to
be suspicious and the Will was not accepted.

Noticeably, signature of the drafting lawyer / scribe / document writer does not amount to
attestation as a witness Signature on unprivileged Will Signing of a Will can take place in the
following manners:

a) Signature by the testator

b) Affixing of some mark of the testator by the testator

c) Signing by some other person in the presence of the testator as per the directions of the

testator

Most importantly, irrespective of the method of signing the process should be done in the
presence of the Witnesses. If the testator has signed in front of one witness and a few minutes/
hours later the second witness comes to attest the Will, the testator must sign once again in

presence of the second witness.

The common mistake done in execution of a Will in India is that the Will is signed by the

testator in the office of the lawyer. The testator then takes the Will copy signed by him /her to
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a friend's house who signs as a witness; subsequently the Will is taken to the house of another
witness who also obliges by putting his/her signature. A Will executed in such a manner is
likely to fail to be accepted. When years later, the witnesses are summoned to a court and
questioned at least one of them is bound to speak out the truth and thereby make the Will

nothing more than a scrap of paper for the wastepaper basket.

If a testator is capable of signing, he / she must sign. In case the testator is either illiterate or is
physically not in a position to sign, a thumb impression or some other mark may be taken. In
all such cases when a mark is used instead of signature, high level of care should be taken to
put on record the fact that the testator was (a) in sound mind; and (b) had fully understood the
contents of the Will. When a mark is affixed, the testimony of witnesses becomes more crucial

for a court to determine the genuineness of the Will.

If there are situations making it impossible for a testator to either put his signature or mark on
Will, he / she may direct any other person to sign on his / her behalf. This may, for example,
arise in case of a person like Stephen Hawking suffering from severe disabilities but having an
active mind. In all such cases, extreme care is advised. It is necessary in such cases to anticipate
and remove any doubts regarding either mental capacity of the testator or the process of giving
directions by the testator or complete understanding of contents of the Will by the testator.

It is advised that each page of the Will is signed by the testator. Courts have held that not signing
of a page of the Will does not make the Will incomplete or invalid. Nevertheless, it is strongly
advised that each page of the Will is signed (or mark affixed) by the testator in presence of the

witnesses.

Often at old age, there is problem of shaky handwriting either due to Parkinson's disease or due
to general weakness of muscles. In such cases, signature of the testator may not bear any
resemblance to his/her past signatures. This is not a matter of concern if attestation by witnesses
is done properly. If such a Will is challenged, testimony of witnesses will be crucial in
determining that the shaky and even partly distorted signature is indeed the signature or mark
that was affixed by the testator personally in a state of sound mind in presence of the witnesses.
In such situations, the testator's signature on various pages of the Will may be different. Even

such variations in different signatures on the same Will shall not affect the validity of the Will.
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Safekeeping of the Will

Once a Will has been made, it is important to ensure that the Will is kept in a safe place in a

manner that the beneficiaries get it after the death of the Testator.

Some countries have a national depository for safekeeping of Wills. In some other countries,
there are private systems of institutionalized safekeeping of Wills. India does not have any such
facilities. It, hence, become responsibility of the testator to take care to ensure that there is no

foul play after death.

Ideally, the Will should be made in as many copies as the number of beneficiaries. For example,
if there are three beneficiaries the testator should hand over an original copy of the Will to each
of the three beneficiaries. In such a case, it should be mentioned in the Will that "This Will has
been prepared in three copies. Each copy is original and bears equal weight. Each beneficiary

is being handed over a copy of the Will immediately after execution."

Hindi films of last century often had a scene where immediately after the death of a rich man,
a lawyer would come and read out the Will of the deceased. Keeping the Will safe with a trusted
lawyer (while keeping it confidential from family members and beneficiaries) till the time of
death is neither a legal requirement nor is a recommended course of action. Finding a
trustworthy lawyer in modern India is not easy. A crooked lawyer can easily substitute the

original Will with a forged one.

If for any reasons, a testator does not want his / her Will to be known to the beneficiaries during
his/her lifetime, the following steps may be taken:

Keep the original Will with a trusted friend / family member/lawyer/law firm.

Get the Will registered at the office of relevant Sub-Registrar.

Hand over self-certified copies of the Registered Will to all banks where the testator has

accounts, lockers etc.

Witnesses Attesting a Will

Attestation by two or more witnesses is crucial for validity of a Will. Sub-section 63(c) of The
Indian Succession Act, 1925 reads as follows:

(c) The Will shall be attested by two or more witnesses, each of whom has seen the testator sign
or affix his mark to the Will or has seen some other person sign the Will, in the presence and
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by the direction of the testator, or has received from the testator a personal acknowledgement
of his signature or mark, or of the signature of such other person; and each of the witnesses shall
sign the Will in the presence of the testator, but it shall not be necessary that more than one

witness be present at the same time, and no particular form of attestation shall be necessary.

It is most critical and important that the testator signs in front of each witness and also that each
witness signs in front of the testator. A common mistake is that the testator signs first and later
he / she (or some other family member or friend) gets the witnesses to sign in the comfort of

their respective houses. This way of executing can be fatal for a Will.

Beneficiary as Witnesses
A beneficiary or his / her spouse can be a witness to the Will in case of a Hindu making a Will
under the laws of India. Many websites often claim otherwise and advise that a beneficiary or
his/her spouse should not be witnesses. The confusion has been caused by section 67 of The

Indian Succession Act, which reads as follows:

Section 67 Effect of gift to attesting witness
A Will shall not be deemed to be insufficiently attested by reason of any benefit thereby given
either by way of bequest or by way of appointment to any person attesting it, or to his or her
wife or husband; but the bequest or appointment shall be void so far as concerns the person so

attesting or the wife or husband of such person or any person claiming under either of them.

Explanation. A legatee under a Will does not lose his legacy by attesting a codicil which
confirms the Will.

It appears from the above section that a gift or bequest to an attesting witness is void. However,
in view of section 57 of The Indian Succession Act read with Schedule 111, the above section
67 is not applicable to Hindus. So, strictly speaking there is no negative effect of a beneficiary

or spouse being an attesting witness in case of a Will by a Hindu.
However, as a matter of abundant caution, we advise our clients to abstain from having a

beneficiary or spouse of beneficiary as an attesting witness. This is because the beneficiary will

in due course have to submit the Will to a court (as a propounder) and contest all challenges to
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the Will. General principle is that the onus of proof of validity of the Will lies on the shoulders
of the propounder. If a propounder is also an attesting witness, his / her submissions before the
court will have no weight. Moreover, courts have often looked with suspicion any Will where
the propounder has played an active role in getting the Will prepared. Due to these reasons,
even though strictly speaking a beneficiary and his spouse can be attesting witnesses for a Will

prepared by a Hindu, we strongly advise against it.

Choice of Witnesses

A Will is brought to a court only after the person who executed it is already dead. So, in any
challenge to a Will role of attesting witnesses becomes very crucial. Under these circumstances,

one must choose witnesses very carefully.

Anyone who is of doubtful ethics and integrity must be avoided. It is not uncommon to hear
stories of witnesses to a Will behaving in downright corrupt manner. A natural heir who has
been denied benefits under the Will may bribe a witness to appear before the court and give
damaging influence. Witnesses joining hands with a fraudster and producing a new forged Will
is also a distinct possibility.

Typically, a Will is about distribution of large sums of money and valuable assets. A greedy

witness can be a big threat to smooth execution of the wishes of the testator.

Sometimes, a witness may not be greedy or unethical. He/she may be incapable of answering
questions before a court of law. For example, a testator asked his semi-literate servant and maid
servant to be the two witnesses. Such witnesses will not be able to answer probing questions
during cross-examination by aggressive lawyers. They may state something totally irrelevant
and damage the execution of the Will.

Witness as Executor
There is no prohibition on a witness being named as executor of the Will. Section 68 of The
Indian Succession Act specifically mentions that someone named as an executor is not

disqualified as a witness. Relevant section reads as follows:

Section 68-Witness not disqualified by interest or by being executor
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No person, by reason of interest in, or of his being an executor of, a Will shall be disqualified
as a witness to prove the execution of the Will or to prove the validity or invalidity thereof.

Clearly, a witness may be interested in the Will in some way or the other. One can be a witness
as well as be named as an executor. Nevertheless, as mentioned earlier regarding beneficiary
serving as witness, we advise against taking someone with any interest in the Will as a witness

to the Will. This is as a matter of abundant caution.

Mode of Attestation

It must be clear from the signatures of the witnesses that each of them has signed for the purpose
of attesting the Will and not for any other purpose. If, for example, a lawyer or scribe or
document- writer signs the Will under the sentence, "Drafted by me", this will not amount to
valid attestation as a witness. Similarly, a beneficiary or executor or government officer or

banker acknowledging the receipt of the Will by signing on it is not a valid attestation.

The testator must declare that the witnesses have signed in front of him/her and similarly the
witnesses must declare that the testator has signed in front of them. Such a declaration needs to
appear only on the last page of the Will, but the signatures of the testator as well as of witnesses
must appear on every page of the Will.

The following two extracts from the judgment of Honourable Supreme Court in the matter of
N. Kamalam (Dead) and Anr. Vs. Ayyasamy and Anr. (Decided on 03 August 2001;
MANU/SC/0422/2001) illustrate the mode of attestation very well.

"It is to be noticed that the word "attested", the thing to be defined, occurs as part of the
definition itself. To attest is to bear witness to a fact. Briefly put, the essential conditions of a
valid attestation under s. 3 are: (1) two or more witnesses have seen the executant sign the
instrument or have received from him a personal acknowledgement of his signature; (2) with a
view to attest or to bear witness to this fact each of them has signed the instrument in the
presence of the executant. It is essential that the witnesses should have put his signature animo
attestandi, that is, for the purpose of attesting that he has seen the executant sign or has received
from him a personal acknowledgement of his signature. If a person puts his signature on the
document for some other purpose, e.g., to certify that he is a scribe or an identifier or a

registering officer, he is not an attesting witness.
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23. As regards the requirement of attestation, Halsbury's Laws of England has the following to
state:

"The testator's signature must be made or acknowledged by him in the presence of two or more
witnesses present at the same time. Each witness must then either attest and sign the will or
acknowledge his signature, in the testator's presence. The testator's complete signature must be
made or acknowledged when both the attesting witnesses are actually present at the same time
and each witness must attest and sign, or acknowledge, his signature after the testator's
signature has been so made or acknowledged. Although it is not essential for the attesting
witnesses to sign in the presence of each other, it is usual for them to do so. Each witness should
be able to say with truth that he knew that the testator had signed the document but it is not
necessary that the witness should know that t is the testator's will. There is, however, no
sufficient acknowledgement unless the witnesses either saw or had the opportunity of seeing
the signature, even though the testator expressly states that the paper to be attested is his will
or that his signature is inside the will." (Halsbury's Laws of England: 4th Edn. Vol. 50 para:
312)

1
ENFORCEMENT OF WILLS
Probate Letter of Administration
(Section(s) 2f & 213' of Letter of Administration is granted by the court,
the indian Succession Act}
] ¢ instead of probate.
Probate is compulsory e ltisgranted to a legatee in respect of
all over India. In a place like Delhi or either the whole estate or a part of it that
depending upon authorities remains to be administered.
Probate may not be insisted upon. * Its necessity is of the same degree as that
¢ |f probate is not insisted upon, of probate.
authorities may want NOC

and indemnity from all legal heirs.
¢ Exemption from Probate is

an exception, not a general rule.
* Uniess the probate is granted by

a Court of competent jurisdiction,

no right as executor or

legatee shall be established.
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Note(s):

1. Payment of court fee on the grant of probate, letter of administration and
succession certificate: A probate, letter of administration or succession certificate is
granted by the court subject to the payment of court fees, which varies from state to
state.

2. Payment of stamp duty on transfer of securities: Under Section 56(2) of the
Companies Act, 2013 the company has the power to register, on receipt of an intimation
of transmission of any right to securities by operation of law from any person to whom
such right has been transmitted. Hence, no stamp duty is payable on the transfer of
shares/securities in case of probate, letter of administration and succession certificate.

Section 213(1) in The Indian Succession Act, 1925

(1) No right as executor or legatee can be established in any Court of Justice, unless a Court of
competent jurisdiction in [India] has granted probate of the Will under which the right is
claimed, or has granted letters of administration with the Will or with a copy of an authenticated
copy of the Will annexed. This section shall not apply in the case of Wills made by
Muhammadans (or Indian Christians), or and shall only apply-(i) in the case of Wills made by
any Hindu, Buddhist, Sikh or Jaina where such Wills are of the classes specified in clauses

(a) and (b) of section 57; and

(i) in the case of Wills made by any Parsi dying, after the commencement of the Indian
Succession (Amendment) Act, 1962 (16 of 1962), where such Wills are made within the local
limits of the 4 ordinary original civil jurisdiction] of the High Courts at Calcutta, Madras and
Bombay, and where such Wills are made outside those limits, in so far as they relate to

immoveable property situated within those limits.]

DISCLAIMER:

While every care has been taken in the preparation of this report/flowchart/presentation to
ensure its accuracy at the time of publication, Vaish the author assumes no responsibility for
any errors which despite all precautions, may be found herein. Neither, this
report/flowchart/presentation nor the information contained herein constitutes a contract or will
form the basis of a contract. The material gonfauted in this document does not
constitute/substitute professional advice that may be required before acting on any matter.

Professional advice muust he taken before acting. This report/flowchart/presentation is for
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general guidelines only

Sample Will by a Hindu Resident in India

Lo , s/o Late ... /O o
............ ; date of birth ; holder of Indian passport no. ...................... dated
................ issued at; having PAN ; do hereby make this Will, which is my first and last Will,
and bequeath all my immovable and movable properties located in India to XXX, s/o

........................................... , date of birth holder of passport no. .................. of

The bequeathment in favour of XXX is being done by me out of genuine love and affection for
the young boy and not under the burden of any relationship or obligation. My own children do
not treat me well and | have no desire to give them anything during my lifetime or after my
death. My wife has died two years ago.

Without affecting the generality of the foregoing, I hereby declare the following as part of my
Will:
A. The following immovable assets and properties owned by me shall bequeath to XXX:
1. Land, building, if any, and assets at ...................... admeasuring about ..........
hectares.
2. Land, building, if any, and assets at .............. ool
admeasuring about 4.180 hectares.
B. In case any of the above properties is sold or transferred by me before my demise, this
Will shall not operate in respect of such sold or transferred property /
properties.
C. In case there are properties in India (other than the ones mentioned above) in which |
have any rights including tenancy and / or ownership rights at the time of my demise, all such
rights shall pass to XXX.
In case | acquire any other property or properties or rights in any property or properties in India
before my demise, all such properties and rights in properties will also pass on to XXX after
my demise.
E. All movable assets located in India including jewellery, household goods, furniture,

fixtures, vehicles, shares (in listed and unlisted Indian companies), investments in mutual funds,
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deposits in banks (including balances in current accounts, saving accounts, fixed deposit
accounts and any other accounts), contents of bank. lockers, deposits with financial companies,
moneys receivable from other parties, dues or claims from insurance companies and cash will
pass to XXX after my demise.

F. All rights that vest with me due to membership of societies, clubs, associations and such

other bodies will also pass to XXX after my demise.

G. All rights that vest with me due to contracts and agreements will also pass to XXX after
my demise.
H. In case my death takes place before XXX attains the age of 21 (Twenty One) years,

after my demise. s/o date of birth r/o ....... holder of passport no.  Of shall act as Guardian
and Caretaker of all assets and properties bequeathed by me to XXX till XXX attains the age of
21 (Twenty One) years.

1. Age limit of 21 (Twenty One) years mentioned above will apply notwithstanding the
definition of "minor" contained in sub-section 4(a) of Hindu Minority and Guardianship Act,
1956 and sections 3 and 4 of The Indian Majority Act, 1875.

J. As Guardian and Caretaker, will have all rights and privileges to sell or transfer or give
on lease or mortgage or otherwise dispose of (excluding by gift and by Will) any of the assets
and properties bequeathed to XXX in any manner that she / he considers in the best interests of
XXX subject to the condition that all proceeds from the sale or transfer or lease or mortgage or
disposal are strictly either used for the benefit of XXX or are invested in a prudent manner for
the future benefit of XXX. Power and duties of Guardian and Caretaker will be as specified in
respect of a Natural Guardian under section 8 of Hindu Minority and Guardianship Act, 1956
except to the extent specifically permitted or prohibited by the provisions of this Will.

K. In case of the most unfortunate event of death of XXX before my death and my failure
to maintain a fresh Will before my death, all bequeathments under this Will shall pass to legal
heirs of XXX and if there are no such heirsto YYY.

This Will relates only to my assets and properties in India and does not affect any assets and
properties outside India that I might have at the time of my demise.

M. | have made this Will out of my own free will. I am in good health at the time of making
this Will. I have understood the contents of this Will in full. There was no force or coercion by
anyone on me to execute this Will or to add any part to this Will

N. This Will is being made in three (3) copies. One copy of the Will is being handed over
to another copy is being handed over to and one All three copies are original copy is being kept

with and carry equal force.
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IN WITNESS WHEREOF, I, have executed this Will by signing on each page of this Will in
front of the two below-named witnesses who have both signed in front of me.

Date ....

Place:

Testator
The above-named testator has signed in our presence and we, the attesting witnesses, have

signed the Will as Witnesses in front of him at the same time.

Witnesses (Signatures, names and addresses)

LAND MARK CASES

Supreme Court Judgments
1. H. Venkatachala lyengar v. B.N. Thimmajamma (AIR 1959 SC 443)
Key Principle: Established that the burden of proving the validity of a will lies on the
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propounder, especially in the presence of suspicious circumstances.

2. Jaswant Kaur v. Amrit Kaur (AIR 1977 SC 74)

Key Principle: Emphasized that if a will is surrounded by suspicious circumstances, the
onus is on the propounder to dispel those doubts.

3. Shashi Kumar Banerjee v. Subodh Kumar Banerjee (AIR 1964 SC 529)

Key Principle: Highlighted the necessity of strict compliance with the requirements of
attestation under Section 63 of the Indian Succession Act and Section 68 of the Indian
Evidence Act.

4. Gurdev Kaur v. Kaki (2007) 1 SCC 546
Key Principle: Held that disinheritance of natural heirs without reason can be considered

suspicious, requiring greater scrutiny.

5. Raj Kumar v. Union of India (AIR 1966 SC 358)

Key Principle: Clarified that while Hindus can dispose of their property by will, such
disposition should not violate the maintenance rights of dependent family
members.([LinkedIn][1])

6. Clarence Pais & Ors. v. Union of India (2001) 4 SCC 325
Key Principle: Confirmed that a will executed in favor of a charitable institution is valid

and enforceable, stressing that undue influence must be proven to invalidate a
will.([LinkedIn][1])

7. Lachmeshwar Prasad Shukul v. Keshwar Lal Chaudhuri(1940)
Key Principle: Established that a codicil must be construed in harmony with the will to

give effect to the testator’s intentions. ([ljrfvoice.com][2])

8. Mary Roy v. State of Kerala (AIR 1986 SC 1011)
Key Principle: Held that the Indian Succession Act applies to Christians in Kerala,
ensuring equal inheritance rights for women. ([Wikipedia][3])

9. Kavita Kanwar v. Pamela Mehta (2019) 13 SCC 172

Key Principle: Reiterated that the propounder must prove the genuineness of the will,
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especially when suspicious circumstances are present.

10. Leela Devi v. Shyam Sunder (2023)
Key Principle: Reaffirmed that mere registration of a will does not automatically establish

its validity; compliance with statutory requirements is essential.

High Court Judgments
11. M. K. Prakash v. M. K. Chandran(2010) — Kerala High Court
Key Principle: Discussed that a subsequent will revokes the previous one unless it

explicitly states otherwise.

12.  Smt. D. K. Bhagat v. Shankar R. Bhagat (2011) — Bombay High Court

Key Principle: Clarified the distinction between oral and written wills, emphasizing that
oral wills require strong evidence and attestation by two witnesses.

13. P.K.Koshy v. S. D. Nair (2011) — Madras High Court

Key Principle: Held that a will cannot be challenged solely because a witness did not

appear during probate proceedings if the will is duly executed and attested.

14.  Savitri Singh v. Hari Singh (2012) — Allahabad High Court
Key Principle: Ruled that the mental capacity of the testator must be proven beyond a

reasonable doubt by the challenger; mere suspicion does not invalidate a will.

15.  Smt. Ram Bai v. Smt. Shashi Rani (2013) — Rajasthan High Court
Key Principle: Upheld the validity of a will made by a widow in favor of her daughter-in-

law, emphasizing testamentary freedom.

16. K. P. Thimmappa v. K. P. Puttappa (2005) — Karnataka High Court
Key Principle: Addressed the issue of undue influence, stating that the burden of proof

lies on the person alleging it.
17.  Surinder Kaur v. State of Punjab (2000) — Punjab and Haryana High Court

* *Key Principle*: Held that a will executed under coercion or undue influence is not

valid.
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18. *Ramesh Verma v. Rajesh Verma* (2010) — Delhi High Court
Key Principle: Emphasized the importance of proving the mental capacity of the testator
at the time of executing the will.

19.  Anil Kumar v. State of Bihar (2015) — Patna High Court
Key PrinciplE: Discussed the necessity of proving the authenticity of the will, especially

when natural heirs are excluded.

20.  Sunita Devi v. State of Jharkhand (2018) — Jharkhand High Court
Key Principle: Reiterated that the presence of suspicious circumstances requires the
propounder to provide satisfactory evidence to prove the will's validity.

These cases collectively provide a comprehensive understanding of the legal principles
governing wills in India, including the importance of proper execution, the role of
attesting witnesses, the necessity of testamentary capacity, and the scrutiny required in

the presence of suspicious circumstances.

If you need further details on any specific case or assistance with legal research, feel free
to ask!
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