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NEUROLEGAL GAPS IN HR POLICIES AFFECTING
WOMEN EMPLOYEES: A COMPARATIVE STUDY OF
INDIAN AND GLOBAL PRACTICES

"The brain is wider than the sky." — Emily Dickinson

AUTHORED BY - DR. BUSHRA KHAN!

Abstract

This research delves into the often-overlooked relationship between neurolegal principles and
the formulation of human resource (HR) policies, with a specific focus on their implications
for women in the workplace. Although existing legal and corporate frameworks aim to establish
fair and equitable working conditions, they frequently neglect the critical insights offered by
brain-based science and cognitive psychology, especially in understanding employee behaviour
and psychological responses under stress, bias, or workplace conflict. The intersection of
neurolegal studies and HR policy development is crucial, as neuroscience helps uncover the
mental and emotional challenges uniquely experienced by women in professional

environments—challenges that traditional legal frameworks often fail to address effectively.

The paper analyses how Indian labour laws and institutional HR practices incorporate—or fall
short of incorporating—neuropsychological insights that are essential for understanding the
diverse needs of female employees. It evaluates issues such as access to mental health support,
response mechanisms for workplace disputes, and protection against various forms of
discrimination through the lens of neurolegal theory. Recognizing that women may process
stress, confrontation, and systemic bias differently due to neurological and cognitive factors,

this study emphasizes the need for a more informed approach in drafting HR policies.

To provide a broader context, a comparative analysis is conducted with HR policies and
employment laws from other jurisdictions, including the United States, the United Kingdom,
and the European Union. These legal systems are increasingly integrating neuroscience-backed

research into their frameworks, offering useful models for inclusive and psychologically

1 Dr. Bushra Khan, Ph.D in Law, Research Scholar.
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informed HR structures. The findings suggest that India has significant scope for aligning its
legal and corporate systems with scientifically validated approaches to employee welfare and

gender equity.

By drawing upon constitutional values such as equality, dignity, and the right to work under
Articles 14, 15, and 21 of the Indian Constitution, the paper argues for reforms that incorporate
both legal mandates and the scientific understanding of cognitive diversity. It advocates for the
development of neuro-sensitive HR policies that not only enhance ethical workplace practices
but also promote emotional well-being and genuine gender inclusivity. Ultimately, this study
aspires to bridge the existing neurolegal gaps in employment law and HR governance, both
nationally and globally, paving the way for a more just and inclusive professional landscape.

Keywords: Neurolegal Studies, Human Resource Policies, Cognitive Psychology and Law,

Constitutional Rights

1. Introduction
In the evolving landscape of corporate governance and employment law, the intersection of
neuroscience, psychology, and legal studies—known as neurolegal studies—has opened up
new avenues for understanding behavior in the workplace. The inclusion of neuroscience and
cognitive psychology in law—especially labor and workplace regulation—remains a largely

underexplored domain in India and many parts of the world.?

In India, although the Constitution guarantees equality under Articles 14, 15, and 16, the
operationalization of these guarantees within the corporate and organisational setting remains
superficial.® HR frameworks, while appearing gender-neutral on the surface, rarely incorporate
the cognitive science necessary to understand behavioural triggers, stress responses, or the

emotional labour that disproportionately affects women.*

The integration of neuroscience into legal frameworks has already begun in jurisdictions like
the United States and the European Union, where cognitive psychology is increasingly used to

2 Kolb, Bryan, and lan Q. Whishaw. An Introduction to Brain and Behavior. Worth Publishers, 2021.

% India Const. art. 14-16; see also Air India v. Nargesh Meerza, AIR 1981 SC 1829 (wherein gender bias in
employment was challenged under Article 14).

4 Nair, Janaki. “Women and Law in India: A Socio-Legal Perspective.” Economic and Political Weekly, vol. 35,
no. 23, 2000, pp. 2005-2011.
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inform employment law, anti-discrimination training, and dispute resolution mechanisms.® In
contrast, Indian HR law and corporate regulations often lack such interdisciplinary awareness,
making it difficult to achieve genuine inclusivity or mental wellbeing in the workplace.

This research argues that a neurolegal approach is essential to fill the lacunae within current
HR policies and proposes that law and policy must evolve to accommodate not only
constitutional ideals but also the nuanced understanding of how the brain functions under
pressure, bias, and emotional strain. By undertaking a comparative study across India, the
United States, the United Kingdom, and the European Union, this paper seeks to propose neuro-
sensitive reforms that align both with legal mandates and the psychological realities of the

workplace.

1.1 Significance of the Study

This study highlights the urgent need to reform HR laws and policies through the perspective
of neurolegal science, focusing on how these reforms can better support women in workplaces.
It aims to align legal frameworks with cognitive wellbeing, mental health awareness, and

gender equity.

1.2 Statement of the Problem
Existing Indian labour laws offer some protections for women but fail to address the mental
and neurological effects of workplace stress, bias, and emotional burden. There is a lack of

legal integration of cognitive science into HR systems and employee welfare mechanisms.

1.3 Objectives of the Study
e To introduce the relevance of neurolegal theory to HR policy.
« To identify mental health-related legal gaps in Indian labour systems.
o Tocompare Indian and international approaches to neuro-sensitive HR practices.

e To suggest reforms supporting cognitive diversity and women’s rights at work.

1.4 Methodology
This study is based on doctrinal research and qualitative analysis. It examines Indian statutes,

case laws, and global HR laws, supported by literature from neuroscience, gender studies, and

5 Greely, Henry T. “Law and the Revolution in Neuroscience.” Akron Law Review, vol. 42, no. 3, 2009, pp. 687—
713.
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psychology. A comparative approach is taken with examples from countries like the USA, UK,
and EU.

1.5 Scope and Limitations

The research focuses on formal sector women employees in India and select multinational
corporations. It examines legal and policy frameworks rather than medical or clinical
neuroscience. Data is sourced from secondary legal and academic materials due to limited

access to HR records.

2.Conceptual Framework
Neurolegal studies represent an emerging interdisciplinary field that bridges neuroscience and
law, seeking to understand how insights into brain function can inform legal principles,
especially those related to decision-making, responsibility, and behaviour.® The field challenges
the one-size-fits-all legal approach by suggesting that brain-based differences and stress

responses deserve legal recognition, particularly in employment settings.’

Neurolegal theory postulates that legal systems can be enhanced by incorporating
neuroscientific knowledge, especially when evaluating issues like bias, workplace harassment,
and discriminatory behaviour. For women in the workforce, who often navigate gendered
power structures, this approach allows for a more contextual understanding of their
experiences—not merely as legal violations but as neurocognitive events that affect mental

health and job performance.®

2.2 Relevance of Cognitive Psychology in Legal and HR Contexts
Cognitive psychology plays a pivotal role in interpreting behaviour and mental processing,
especially under stress, coercion, or conflict—common conditions in corporate workspaces.®
Implicit bias training in many countries now draws on cognitive behavioural theory to educate
HR personnel about unconscious prejudices that influence hiring, retention, and evaluation

processes.

& Jones, Owen D., et al. “Law and Neuroscience.” The Journal of Neuroscience, vol. 30, no. 41, 2010, pp. 13701
13706.

7 Shen, Francis X. “The Overlooked History of Neurolaw.” Fordham Law Review, vol. 85, 2016, pp. 667-695.

8 Denno, Deborah W. “Neuroscience and the Personalization of Criminal Law.” Vanderbilt Law Review, vol. 86,
2011, pp. 435-502.

® Matlin, Margaret W. Cognition. 8th ed., Wiley, 2013.

10 Staats, Cheryl. “State of the Science: Implicit Bias Review.” Kirwan Institute for the Study of Race and
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Moreover, emotional labour—a concept extensively researched in cognitive psychology—has
a gendered dimension. Women are more likely to engage in unseen emotional work, such as
conflict resolution, empathy-based interaction, and people management, often without

institutional acknowledgment or compensation.**

2.1 Gender Equality and Mental Health Provisions

India’s commitment to gender equality is codified under Articles 14, 15, and 16 of the
Constitution, and reinforced through judicial precedents such as Vishaka v. State of Rajasthan'?
and Air India v. Nargesh Meerza!® These cases laid the groundwork for gender-sensitive
interpretation of workplace law. The enactment of the Sexual Harassment of Women at
Workplace (Prevention, Prohibition and Redressal) Act, 2013 followed these precedents,

institutionalising complaint mechanisms within organisations.

However, even this law is reactive rather than preventive as it addresses only external
manifestations of discrimination—such as harassment or physical abuse—but does not
consider internalised, chronic stress patterns, emotional silencing, or neurological burnout,

which affect women disproportionately.4

Moreover, the Industrial Employment (Standing Orders) Central Rules, 1946, which govern
employee conduct and grievances in large establishments, do not mandate psychological health
assessments, nor do they require HR to be trained in neurocognitive or gender-responsive

management.®

2.2 Case Studies from Indian Corporate Sector

A 2022 study by NASSCOM revealed that over 60% of women in the IT sector reported
burnout due to emotional fatigue and stress, yet only 8% of HR departments had protocols to
address such issues from a neuroscientific or psychological lens.'® In another case, a complaint

under the POSH Act was dismissed by an internal committee because the victim failed to

Ethnicity, 2016.

11 Hochschild, Arlie Russell. The Managed Heart: Commercialization of Human Feeling. University of
California Press, 2012.

12 AIR 1997 SC 3011.

13 AIR 1981 SC 1829.

14 Desai, Smita. “Invisible Discrimination: Emotional Labour and Law.” Journal of Indian Law and Society, vol.
9, 2018, pp. 75-93.

15 Industrial Employment (Standing Orders) Central Rules, 1946.

16 NASSCOM. “Diversity and Inclusion Report: Women in Tech.” 2022
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demonstrate “severe distress”, highlighting the lack of understanding of psychosocial trauma.t’

The Delhi High Court, in Dr. Punita K. Sodhi v. Union of India,!8 held that employer conduct
affecting psychological wellbeing may be interpreted as hostile work environment, but stopped

short of mandating reforms in HR procedures.

2.3 Gender-Specific Challenges in Corporate HR Settings

Indian employment laws are traditionally focused on physical safety, contractual obligations,
and procedural fairness, rather than psychological wellbeing or cognitive diversity.*® Concepts
like neurodivergence, emotional burnout, and gendered stress responses remain unrecognised

in both statutory and corporate governance frameworks.

For example, Section 3 of the Mental Healthcare Act, 2017 recognises the right to mental
healthcare, but its application in workplace policy remains limited and largely unenforced.?°
Similarly, though the Rights of Persons with Disabilities Act, 2016 acknowledges neurological
conditions such as autism and dyslexia, there is no obligation upon private employers to modify

workplace environments or HR policies in line with cognitive needs.?*

Despite global advancements in gender sensitivity, women continue to face structural and
psychological challenges in professional environments. These include microaggressions, glass
ceiling barriers, and underrepresentation in leadership, all of which are influenced by both
societal norms and cognitive perception.?? Neuroscientific studies reveal that chronic
workplace stress has a greater psychological toll on women, leading to mental health concerns
such as anxiety, depression, or psychosomatic symptoms.?® This disconnect leads to
widespread exclusion of women, especially those experiencing chronic stress, anxiety, or post-
traumatic stress disorder (PTSD), conditions often triggered by subtle and continuous

workplace discrimination.?*

17 iveLaw. “Workplace Harassment Case Dismissed Due to Lack of Distress Evidence.” https://www.livelaw.in/
18 2010 SCC OnLine Del 1304.

19 Bhatia, Gautam. The Transformative Constitution: A Radical Biography in Nine Acts. HarperCollins, 2020.

20 Mental Healthcare Act, 2017, Section 3.

21 Rights of Persons with Disabilities Act, 2016, Sched. I.

22 Catalyst. “Women in the Workforce: India.” Catalyst.org, 2020.

s American Psychological Association. “Stress and Gender.” APA org, 2021.
https://www.apa.org/news/press/releases/stress

24 Sharma, Neha. “Neurodivergence and Workplace Policies in India.” Indian Journal of Labour Studies, vol. 6,
no. 1, 2022.
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In India, while legal mechanisms like the Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal) Act, 2013 exist, they are reactive in nature and

insufficiently rooted in neuropsychological understanding.?

3.0verview of Indian Legal Framework
India’s labour jurisprudence is guided by the principles of social justice, equality, and dignity
of labour, enshrined under the Constitution of India.?® The Constitution of India provides a
strong foundation for women's rights through Articles 14, 15, 16, and 21. Over time, judicial
interpretation has expanded Article 21 to include the right to health, dignity, and a safe working
environment.?” However, the gap in the integration of cognitive psychology and neuroscience
into employment and HR-related laws is quite significant because cognitive stress, workplace
trauma, and gendered psychological impacts are central to the everyday experience of women

in professional environments.?

The key legislative instruments governing employment relations include the Industrial
Disputes Act, 1947, the Factories Act, 1948, and the recently enacted Labour Codes: the Code
on Wages, 2019, Industrial Relations Code, 2020, Code on Social Security, 2020, and
Occupational Safety, Health and Working Conditions Code, 2020.2° These laws largely operate
through a mechanical understanding of employer-employee relations, without recognising

psychological, neurological, or gender-specific vulnerabilities.

Although regulations such as the Equal Remuneration Act, 1976 (now subsumed under the
Code on Wages) mandate gender parity in pay, they fall short in addressing non-visible

inequities, such as emotional labour, mental stress, or workplace neurotoxicity.°

One of the major legislations addressing workplace gender issues is the Sexual Harassment of
Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013 (PoSH Act).3! The Act

2 Ministry of Women and Child Development, Government of India. Handbook on Sexual Harassment of Women
at Workplace (Prevention, Prohibition and Redressal) Act, 2013.

26 India Const. art. 14, 15, 16; see also Preamble

27 Maneka Gandhi v. Union of India, AIR 1978 SC 597.

28 Mishra, R. (2021). "Gendered Neurojustice: The Missing Link in Indian Labour Law", Indian Journal of Law
and Society, Vol. 12(2), pp. 55-74.

29 Ministry of Labour and Employment, Government of India. “Labour Codes.” https://labour.gov.in/labour- codes.
30 Menon, Nivedita. “Equal Work, Unequal Pay: Gender and the Wage Code.” EPW, vol. 55, no. 2, 2021.

31 The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013.
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emerged following the landmark judgment in Vishaka v. State of Rajasthan,3 where the
Supreme Court laid down the “Vishaka Guidelines” to combat sexual harassment. While the
law mandates Internal Complaints Committees (ICCs), it fails to address neuro-psychological
trauma, including stress reactions, dissociation, and cognitive overload.®® Recent studies have
shown that survivors of workplace harassment often experience long-term psychological

effects, including memory issues and depression.3*

The Maternity Benefit (Amendment) Act, 2017 extended paid maternity leave to 26 weeks, but
did not include any provisions for postpartum mental health or the reintegration of mothers
facing neurocognitive strain.®® Psychological conditions such as postpartum depression are
common, yet there is no legal framework to support affected employees through tailored HR
policies.®® For instance, in Shah v. Presiding Officer, Labour Court,3’ the Court acknowledged
the need for dignified maternity leave but did not explore mental health dimensions. A case
study from Bengaluru involved an employee suffering anxiety and cognitive dissonance after
her return from maternity leave; despite HR being informed, she was reassigned without

accommodation for mental wellbeing.®

The Industrial Disputes Act, 1947 (IDA) governs conflict resolution through conciliation and
arbitration but does not recognize psychological roots of disputes, such as workplace anxiety
or microaggressions.®® Conciliators are not required to have any training in behavioral
psychology, which limits their ability to handle cases of burnout or emotional fatigue—
common among women juggling work and domestic responsibilities.® In Air India v. Nergesh
Meerza,*! the Court struck down discriminatory termination on pregnancy, but the emotional

toll on the employees was not discussed.

The Mental Healthcare Act, 2017 guarantees the right to mental health care and non-

32 AIR 1997 SC 3011.

3 Sharma, N. (2020). “Neuropsychological Trauma in Indian Legal Process ”, NLU Delhi Law Review, Vol. 8(1),
pp. 34-49.

34 American Psychological Association (2019). Effects of Harassment on the Brain. Retrieved from www.apa.org.
3 The Maternity Benefit (Amendment) Act, 2017.

36 Ghosh, A. (2019). “Postpartum Depression and Legal Blindspots”, NUJS Law Review, Vol. 13(1), pp. 22-35.
37(2001) 9 SCC 526.

3 Field Case Study: HR Practices in Multinational Firms in Bangalore (Anonymous Source).

39 The Industrial Disputes Act, 1947, Sections 10 and 11.

40 Bansal, S. (2020). “Behavioural Conflicts and the Failure of Legal Mechanisms”, Indian Journal of Labour
Law, Vol. 9(1), pp. 44-59.

41(1981) 4 SCC 335.
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discrimination.*? It does not obligate employers to formulate mental health policies or provide
supportive infrastructure for employees suffering from psychological conditions.*® There is
also no obligation for HR departments to report, support, or accommodate neurodiverse
individuals unless a medical certificate is provided.** Judicial precedent does suggest a slow
evolution. In Consumer Education and Research Centre v. Union of India,* the Supreme Court
ruled that safe working conditions are part of the right to health. In Maneka Gandhi v. Union
of India,*® the Court interpreted Article 21 to encompass dignity and liberty.

HR departments and legal procedures often function with the assumption of psychological

normalcy, ignoring cognitive diversity, implicit bias, and gendered stress patterns.*’

4.Global Practices and Comparative Analysis
Across the globe, employment and labour laws have increasingly begun to engage with mental
health, gender equity, and cognitive inclusivity, though the degree of neurolegal integration
varies significantly. This part of paper presents a comparative analysis of legal and HR
practices in the United States, the United Kingdom, and the European Union, with a focus
on how these systems are evolving to accommodate women's neuro-cognitive realities in the

workplace.

4.1 United States: Neurolegal Awareness in HR Laws

In the United States, workplace law has increasingly acknowledged mental health and cognitive
diversity under the umbrella of disability rights. The cornerstone statute is the Americans with
Disabilities Act (ADA), 1990, which prohibits discrimination against individuals with physical
or mental impairments, including conditions such as anxiety, PTSD, and depression.*® Under
the ADA, employers are required to provide “reasonable accommodation,” which could
include flexible working hours, temporary role adjustments, or access to counselling services.*

The U.S. Equal Employment Opportunity Commission (EEOC) provides detailed guidelines

42 The Mental Healthcare Act, 2017, Section 3 and 21.

43 Jain, R. (2021). “Mental Health at the Workplace: Legal Perspectives in India”, ILI Law Review, Vol. 18(2),
pp. 102-118.

4 HR Toolkit: Mental Health Integration in Corporates, 2022 Edition, Ministry of Labour and Employment.

45 (1995) 3 SCC 42.

4 AIR 1978 SC 597.

47 Francis X. Shen (2013). “Neuroscience and the Future of Law”, Harvard Law Review Forum, Vol. 126, pp.
160-175.

48 Americans with Disabilities Act, 42 U.S.C. Section 12101 et seq. (1990).

49 U.S. Equal Employment Opportunity Commission, “Depression, PTSD, & Other Mental Health Conditions
in the Workplace”, EEOC Publication (2016).

Page | 3012


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 8 | Aug 2025 ISSN: 2582-6433

on handling mental health discrimination, urging employers to adopt inclusive HR practices
based on psychological assessments and cognitive diversity.®® Importantly, U.S. case law
reflects sensitivity to cognitive harm. In EEOC v. Federal Express Corp. (2016),>! the court
upheld that failure to accommodate an employee with a diagnosed anxiety disorder constituted
a violation of the ADA, underlining the legal recognition of workplace-induced cognitive

challenges.

In the context of gender, U.S. legal mechanisms such as Title V11 of the Civil Rights Act, 1964
prohibit discrimination based on sex and have been interpreted to include hostile work
environments and emotional distress.>? Although not explicitly neurolegal in scope, U.S. courts
have awarded damages in several cases involving emotional labor and mental health

deterioration due to gender-based workplace discrimination.>

4.2 United Kingdom: Cognitive Inclusion in Workplace Law

The legal structures under the Equality Act, 2010 recognizes “protected characteristics,”>*
including gender and disability (inclusive of mental health conditions), and obliges employers
to ensure non-discriminatory and inclusive work environments.® The Health and Safety
Executive (HSE) in the UK further mandates employers to assess workplace stress risks and
implement strategies to reduce mental strain, making neurolegal concerns a statutory

responsibility.>®

A unique aspect of UK practice is the application of Occupational Health Assessments, which
are used to evaluate cognitive or emotional difficulties faced by employees and to suggest
reasonable accommodations.®” Furthermore, courts in the UK have ruled in favor of employees
suffering from cognitive breakdowns. For instance, in J v. DLA Piper UK LLP (2010), the
Employment Appeal Tribunal accepted that a stress-related mental illness could qualify as a
disability under the Equality Act.>® The UK’s public health system also collaborates with

%0 U.S. Department of Labor, “Mental Health Conditions and the 4DA ”, www.dol.gov.

51 EEOC v. Federal Express Corp., 124 F. Supp. 3d 604 (E.D. Pa. 2016).

52 Title VI of the Civil Rights Act, 42 U.S.C. § 2000e.

% Bernstein, A. (2019). “Emotional Harm and Title VII Claims”, Harvard Civil Rights-Civil Liberties Law
Review, Vol. 54(2).

54 Equality Act, 2010, Part 2, Ch. 1, Section 6 (U.K.).

%5 Equality Act, 2010 (UK), c.15.

% Health and Safety Executive (HSE). “Managing Stress in the Workplace.” HSE.gov.uk, 2021

57 Health and Safety Executive (UK), “Managing Stress and Mental Health in the Workplace”, www.hse.gov.uk.
%8 Jv. DLA Piper UK LLP, UKEAT/0263/10/DA (2010).
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employers through the “Fit for Work” service, encouraging early identification of stressors and

advocating neuro-inclusive reintegration strategies post-illness or maternity leave.

The court recognised depression and mental illness as valid grounds for workplace
accommodations, establishing that employers must adjust both expectations and policy
application to suit employees’ neuropsychological states.®® Additionally, organisations are
incentivised to adopt “neuro-inclusive hiring practices” under various Department for Work
and Pensions (DWP) schemes, acknowledging the competitive advantage of diverse cognitive

profiles.5!

The European Union follows a rights-based framework for workplace equality through the EU
Charter of Fundamental Rights and various Directives such as the Framework Directive
2000/78/EC, which establishes a general framework for equal treatment in employment.5? The
Directive has been interpreted by the European Court of Justice to include mental health as part
of “disability’, obligating member states to adapt national laws accordingly.®® Notably, the EU
Strategy on Mental Health (2023) places specific emphasis on mental health in the workplace
and calls for the development of “psychosocial risk management plans” in both public and
private organizations.®* Countries like Sweden and Denmark have implemented policies
mandating stress audits, cognitive load assessments, and gender-focused neuropsychological

evaluations.5®

India lacks any judicial precedent equating neuro-psychological harm with employment rights
violation, a gap that places female employees at heightened risk in conflict-laden workspaces.
Furthermore, global organizations such as the International Labour Organization (ILO) have
issued guidelines through their "Mental Health at Work Policy Brief" (2022), which
recommends that national governments incorporate neuroscience, behavioral psychology, and

gender frameworks into employment law.®®

%9 UK Fit for Work Service, Public Health England, 2020 Report.

80 O'Hanlon v. HM Revenue and Customs [2007] EWCA Civ 283.

61 Department for Work and Pensions (UK). “Disability Confident Employers Guide.” Gov.uk, 2022.

82 Council Directive 2000/78/EC of 27 November 2000.

8 HK Danmark v. Dansk Almennyttigt Boligselskab, Joined Cases C-335/11 and C-337/11.

8 European Commission, EU Strategy on Mental Health, May 2023.

8 Danish Working Environment Authority, “Psychosocial Workplace Risk Assessment Guidelines”, 2022.
% |LO and WHO, Mental Health at Work: Policy Brief, 2022.

Page | 3014


http://www.ijlra.com/

www.ijlra.com

Volume 2 Issue 8 | Aug 2025 ISSN: 2582-6433
The comparative analysis reveals that while the legal cultures and enforcement mechanisms
differ, nations that have acknowledged the psychological, neurological, and gendered
dimensions of workplace law tend to ensure more inclusive, empathetic, and productive

environments for women.

4.4 Comparative Table: India vs Global Jurisdictions

Aspect India United States United European Union
Kingdom
Legal Limited under | Strong via ADA | Strong via Comprehensive
Recognition of | Mental Equality Act, under EU Charter
Mental Health Healthcare 2010
Act, 2017
Neurodivergenc | Not Promoted Encouraged Mandated

e in HR Policies | mandatory through EEOC | through DWP | through EU-

guidance  and | schemes OSHA

corporate psychosocial

initiatives standards
Gender and Minimal, Addressed Protected under | Integrated via
Mental Health often through anti- gender equality
in HR overlooked intersectional discrimination | directives

training and law

lawsuits
Case Law Sparse and Progressive Considers Strong ECJ
Integration reactive jurisprudence psychological rulings on mental

under ADA harmin rights

tribunals

5.Analysis Through a Neurolegal Lens

5.1 Workplace Bias and Cognitive Neuroscience
Modern neuroscience confirms that human behaviour is significantly influenced by

unconscious or implicit biases—automatic mental shortcuts that are formed through cultural
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exposure and social conditioning.®” These biases, although not always malicious, result in
discriminatory workplace behaviours, especially towards women, such as assigning less
challenging projects, undermining assertiveness, or devaluing leadership skills.%®

Functional MRI studies have demonstrated that bias is neurologically rooted in regions like the
amygdala and prefrontal cortex, areas associated with fear and decision-making.%® This means
that even well-meaning managers may unconsciously stereotype female employees as less
competent or emotionally unstable under stress, influencing HR decisions regarding

promotion, evaluation, and workload.”

Legal systems, however, still rely primarily on overt evidence of discrimination, often ignoring
the cognitive underpinnings of bias. For example, in Miller v. Department of Corrections (US
case), although the plaintiff demonstrated disparate treatment, the court required explicit proof
of discriminatory intent—something neuroscience shows is not always present in conscious
thought.” Indian courts, too, rarely consider implicit bias when adjudicating employment or

harassment disputes.’

5.2 Stress, Conflict Resolution, and Brain-Based Behaviour

Neuroscientific research shows that prolonged exposure to workplace stress leads to changes
in cortisol levels, impacting memory, concentration, and decision-making—especially among
women.”® The "fight-or-flight" response, commonly triggered during conflicts or hostile work
environments, can impair logical reasoning and emotional regulation, often misinterpreted as

weakness or incompetence by HR evaluators.”

Women disproportionately face role strain, a cognitive overload resulting from balancing

67 Greenwald, Anthony G., and Mahzarin R. Banaji. “Implicit Social Cognition: Attitudes, Self-Esteem, and
Stereotypes.” Psychological Review, vol. 102, no. 1, 1995, pp. 4-27.

8 Moss-Racusin, Corinne A., et al. “Science Faculty’s Subtle Gender Biases Favor Male Students.” PNAS, vol.
109, no. 41, 2012, pp. 16474-16479.

8 Phelps, Elizabeth A., et al. “Performance on Indirect Measures of Race Evaluation Predicts Amygdala
Activation.” Journal of Cognitive Neuroscience, vol. 12, no. 5, 2000, pp. 729-738.

70 Staats, Cheryl. State of the Science: Implicit Bias Review. Kirwan Institute, 2017

"1 Miller v. Department of Corrections, 913 F. Supp. 2d 126 (D.D.C. 2012).

"2 Desai, Smita. “Invisible Discrimination: Emotional Labour and Law.” Journal of Indian Law and Society, vol.
9, 2018

8 McEwen, Bruce S. “Stress, Adaptation, and Disease: Allostasis and Allostatic Load.” Annals of the New York
Academy of Sciences, vol. 840, 1998.

4 Sapolsky, Robert M. Why Zebras Don 't Get Ulcers. Holt Paperbacks, 2004.
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professional expectations and societal gender roles.” India's Maternity Benefit (Amendment)
Act, 2017, while progressive in extending leave, does not mandate re-entry support or cognitive
transition planning, crucial for restoring mental focus post-maternity.”® Neurolegal theory
advocates for restorative justice models and psychological mediation, recognising that stress

impairs communication and may retraumatise victims during formal proceedings.’’

5.3 HR Policies and Neuroscientific Insights on Gender Bias

Neuroscience-based HR frameworks acknowledge that emotional labour—the invisible work
of regulating feelings to meet organisational expectations—falls disproportionately on
women.”® Studies show that such labour triggers chronic activation of neural pathways
associated with empathy and social processing, which can lead to fatigue and burnout if

unacknowledged.”

For example, in a study by McKinsey & Company, over 70% of women leaders reported feeling
emotionally exhausted, compared to 45% of men, yet HR departments rarely account for this

in workload distribution or mental health evaluations.®°

Neurolegal analysis also reveals that women may underreport harassment or discrimination
due to the fear-encoding function of the amygdala, which heightens anxiety and silence in
threatening environments.®* As a result, traditional POSH (Sexual Harassment) compliance
frameworks, which require written, timely complaints, often fail neuropsychologically

vulnerable victims.®2

Incorporating neuroscientific training into HR processes—such as educating managers about
trauma responses, burnout symptoms, and gendered stress markers—can drastically improve
organisational empathy and equity.8® Jurisdictions like the United Kingdom have begun
integrating such training under mental health and diversity programs, while in India, such

5 Hochschild, Arlie Russell. The Second Shift. Penguin Books, 2012.

6 Maternity Benefit (Amendment) Act, 2017.

" Herman, Judith L. Trauma and Recovery: The Aftermath of Violence. Basic Books, 1997.

8 Grandey, Alicia A. “Emotional Regulation in the Workplace: A New Way to Conceptualize Emotional Labor.”
Journal of Occupational Health Psychology, vol. 5, no. 1, 2000.

9 Brotheridge, Celeste M., and Raymond T. Lee. “Testing a Conservation of Resources Model of the Dynamics
of Emotional Labor.” Journal of Occupational Health Psychology, vol. 7, no. 1, 2002.

8 McKinsey & Company. “Women in the Workplace 2023.” https://www.mckinsey.com/

8 Lanius, Ruth A., et al. “The Effects of Trauma on the Brain.” CNS Spectrums, vol. 10, no. 8, 2005.

82 Ministry of Women and Child Development, Government of India. POSH Act Handbook, 2015.

8 Shen, Francis X. “Law and Neuroscience 2.0.” Arizona State Law Journal, vol. 48, no. 4, 2016.
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integration is virtually absent outside of a few private-sector pilots.34

6.Legal Gaps and Challenges

6.1 Inadequate Legal Recognition of Neuropsychological Factors

Most statutory frameworks are designed with a uniform, able-bodied, rational actor model of
the employee, overlooking variations in how individuals process stress, trauma, or cognitive
overload.®® The Indian labour codes focus primarily on physical working conditions, wages,
and contractual disputes, leaving cognitive and emotional concerns largely unaddressed.®
While the Mental Healthcare Act, 2017 recognises the right to mental well-being, it does not
place enforceable duties on employers to ensure mentally safe workplaces.®” Similarly, no
Indian labour legislation mandates neurocognitive training or bias awareness programs for HR
departments, even though such measures are essential to ensure fairness for neurodivergent or

traumatised employees.®

6.2 Constitutional Promises vs. Practical Implementation
The Constitution of India, through Articles 14 (equality before law), 15 (non-discrimination on
grounds of sex), and 21 (right to life and dignity), offers a broad framework that could support

the integration of neurolegal principles.®

In Vishaka v. State of Rajasthan,?® the Supreme Court acknowledged the need for gender-
sensitive workplace mechanisms, but the jurisprudential extension toward mental and cognitive
safety remains largely unexplored. Similarly, in Meera v. Union of India,® the Delhi High
Court discussed gendered discrimination but did not delve into cognitive responses or

psychological consequences of harassment.

The legal procedural system itself may retraumatise victims, especially women experiencing

PTSD or anxiety, by demanding confrontation, cross-examination, or written evidence under

8 PricewaterhouseCoopers (PWC). “Neurodiversity in the Workplace: Corporate Best Practices.” PwC India,
2021.

8 Shen, Francis X. “The Overlooked History of Neurolaw.” Fordham Law Review, vol. 85, no. 2, 2016.

8 Ministry of Labour and Employment, Government of India. “Labour Codes.” https://labour.gov.in/labour-
codes

87 Mental Healthcare Act, 2017, section18.

8 Prasad, Amrita. “Cognitive Inclusion and Labour Law: Bridging the Gap in India.” Indian Journal of Labour
Studies, vol. 9, no. 1, 2022

8 India Const. arts. 14, 15, and 21

% AIR 1997 SC 3011.
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pressure. This contradicts neuroscientific findings on memory fragmentation and speech

paralysis under trauma, suggesting a significant neurolegal gap in evidentiary standards.®?

6.3 Barriers to Reform in India and Other Jurisdictions

There are several practical and structural barriers preventing neurolegal reform in HR policy:

Lack of interdisciplinary collaboration: Indian legal education and policy-making
often operate in silos, with minimal input from neuroscientists, psychologists, or
behavioural economists.®®

Stigma around mental health: Social and cultural taboos discourage both discussion
and legal advocacy on cognitive disorders or neurodivergence in workplaces, especially
for women who are already battling gender bias.**

Absence of litigation-based reform pressure: Unlike in the U.S., where class-action
lawsuits and ADA-based claims have driven reforms, Indian courts see few
neuropsychology-based workplace discrimination cases, limiting judicial innovation.*®
Corporate resistance to neuroinclusivity: Many companies resist restructuring HR
protocols due to concerns over cost, training needs, or exposing themselves to liability,

especially in sectors like manufacturing or retail where labour is less formalised.®®

Globally, even progressive legal systems like those of Canada and the Nordic countries struggle

to balance privacy rights, neurodiversity accommodations, and business efficiency, revealing

the complexity of neurolegal integration.®’

7.Recommendations and Reforms

7.1 Legislative Reforms

Existing labour laws should be updated to include emotional and psychological safety
as part of workplace health standards.

Legal definitions of workplace safety must go beyond physical well-being to include
stress, anxiety, and cognitive overload.

Expand the Mental Healthcare Act to impose clear responsibilities on employers to

ensure mentally safe working conditions.
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9 Bhatia, Gautam. The Transformative Constitution. HarperCollins, 2020
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9 Malhotra, Rajiv. “Neurodiversity and Labour Law: Comparative Reflections.” Journal of Comparative Public
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Page | 3019


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 8 | Aug 2025 ISSN: 2582-6433

e Anti-discrimination laws should explicitly protect individuals with neurodivergent
conditions like ADHD, PTSD, and autism.

7.2 Organisational and HR Policy Improvements

e HR professionals should receive mandatory training in neuroscience, unconscious
bias, and trauma-informed approaches.

e Companies should conduct regular audits of HR policies from a cognitive and
psychological wellbeing perspective.

o Conflict resolution mechanisms must shift toward empathetic, less confrontational
models like restorative dialogue or peer-based support.

e HR policies must accommodate emotional recovery and ensure safe, responsive

communication channels for complaints.

7.3 Mental Health and Workplace Benefits

o Flexible work models should support cognitive transitions, especially for women
returning from maternity or long breaks.

o Employers should introduce phased return-to-work programs and counselling support
during high-stress periods.

« Include mental health leave as a distinct category in HR policies, not limited to physical
health or emergencies.

o Corporate health plans must include comprehensive mental wellness coverage as a

standard benefit.

7.4 Legal and Judicial Reforms
e Judges and legal professionals should be trained to understand how cognitive
conditions affect memory, speech, and behaviour during disputes.
e Courts should be encouraged to accept behavioural and neurological patterns as
supporting context in harassment or discrimination cases.
e Law schools should incorporate neuroscience and psychology in labour, gender, and

human rights curricula to support long-term reform.

7.5 International Learning and Cross-Sector Collaboration
« Indian policymakers should study global models that prioritise mental wellness and

neurodiversity in employment law.
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o Establish partnerships between academic institutions, corporates, and policy think tanks
to research neurolegal gaps.

e Encourage national-level awareness campaigns to reduce stigma around
workplace mental health, particularly for women.

e Develop public—private programs focused on building neuroinclusive and gender-

sensitive workplaces.

8.Conclusion

The convergence of neuroscience and legal theory offers a transformative lens through which
to evaluate and reform existing HR practices, particularly in relation to women employees.
Traditional workplace policies often fail to address the nuanced ways in which the human brain
responds to stress, trauma, discrimination, and systemic inequality. This gap becomes
especially pronounced for women, who face layered challenges such as emotional labour,
implicit bias, and cognitive overload due to gendered social roles. While legal frameworks in
India and other jurisdictions strive to promote equality, they largely overlook the cognitive
dimensions of workplace experiences. This paper has highlighted how neurolegal insights—
when effectively applied—can bridge the divide between constitutional ideals and real-world
corporate practices.

By integrating neuropsychological understanding into legislation, corporate governance, and
judicial reasoning, it becomes possible to craft a more empathetic, inclusive, and scientifically
informed HR ecosystem. The need of the hour is not only to reform outdated legal structures
but also to build organisational cultures that respect mental diversity and promote emotional
wellbeing. Moving forward, adopting interdisciplinary approaches, fostering collaboration
between science and law, and prioritising cognitive justice in policy-making will be essential
to achieving truly equitable workplaces for women. The findings and recommendations
presented here aim to contribute to that evolving discourse and encourage further research,

legal innovation, and ethical corporate responsibility.
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