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CASE ANALYSIS: BOOZ ALLEN & HAMILTON
INC V SBI HOME FINANCE LTD. (2011)
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IRAC ANALYSIS

BOOZ ALLEN & HAMILTON Inc.
v. SBI HOME FINANCE LTD.
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(2011) 5 SCC 532

BOOZ ALLEN & HAMILTON Inc.
SBI HOME FINANCE LTD.
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CASE BACKGROUND AND INITIATION OF PROCEEDINGS

“Booz Allen & Hamilton Inc. v. SBI Home Finance Ltd”. [(2011) 5 SCC 532]* stands as a
crucial ruling by the Supreme Court of India that clarified the scope and the limits of
arbitrability in Indian law by establishing crucial doctrinal tests. The main question the Court
faced was if a disagreement about enforcing a mortgage—a right tied to property—could go to
arbitration under a section in a loan contract between a money-lending institution and someone
borrowing money and determining if the dispute involved right in rem or personam can be

settled through arbitration.

The dispute arose because of a loan deal between Booz Allen & Hamilton Inc. (the appellant)
and SBI Home Finance Ltd. (the respondent). The appellant put up a property as collateral for
a loan. When they couldn't pay, SBI began to enforce the mortgage under the Securitisation
and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002

(SARFAESI).? At the same time, they went to civil court to get possession of the secured

property.

Booz Allen challenged the suit's maintainability and asked to send it to arbitration. They based
this on the arbitration clause in the agreement citing Section 8 of the Arbitration and
Conciliation Act, 1996.3 The trial court rejected the plea. The case then went up to the Supreme
Court. The Court had to decide if the dispute's nature made it unsuitable for arbitration even
with an arbitration clause. The dispute involved enforcing a mortgage and possession of

immovable property.

CASE FACTS

“Booz Allen & Hamilton Inc.”, a consulting company, got a home loan from SBI Home
Finance Ltd. They secured this loan by putting up a property as collateral through an equitable
mortgage. The loan contract had a clause that said if the parties disagreed, they should use

arbitration to solve the problem.

“1 Booz Allen & Hamilton Inc. v. SBI Home Fin. Ltd., (2011) 5 S.C.C. 532 (India).

2 Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act, No. 54 of 2002,
Acts of Parliament, 2002 (India).

3 Arbitration and Conciliation Act, No. 26 of 1996, § 8, Acts of Parliament, 1996 (India).
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When Booz Allen didn't pay back the loan, SBI Home Finance Ltd. took legal action. They
wanted to use their rights as a mortgage holder and get the mortgaged property. So, they filed
a civil lawsuit. Booz Allen fought back. They said the lawsuit shouldn't go forward and filed a
request under Section 8 of the Arbitration and Conciliation Act, 1996. They asked for the case

to go to arbitration just like their contract said.*

The lower court threw out the request noting that disputes involving rights in rem related to
immovable property—those about enforcing mortgages and getting back possession of land—
couldn't be settled by arbitration under Indian law. Booz Allen challenged this decision in the

Supreme Court.

The Supreme Court now had to decide whether disputes about mortgage enforcement fall into
the group of non-arbitrable disputes and, as a result, if Section 8 of the Arbitration and

Conciliation Act, 1996, would apply in this case.

Parties enter into Dispute arises
a leave and between Booz Allen
license agreement and SBI Home Finance

19 December 1996 12 October 1999 15 April 20M

10 September 1999 Supreme Court
Booz Allen files an delivers its ruling
application under in the case

Section 8 of the Arbi
tration Act

4 Trilegal Article: "'Supreme Court on Arbitrability of Disputes"
Supreme Court on Arbitrability of Disputes, Trilegal (Dec. 28, 2020), https:/trilegal.com/wp-
content/uploads/2021/11/Supreme-Court-on-Arbitrability-of-Disputes.pdf.
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CONTENTIONS FROM BOTH SIDES

Appellant — Booz Allen & Hamilton Inc.:
1. The appellant argued that the agreement had a valid arbitration clause requiring referral
under Section 8 of the Arbitration and Conciliation Act, 1996.
2. It said the dispute was contractual, about repayment and possession, and thus could be
arbitrated as a personal right.
3. The appellant stressed the importance of party autonomy and said courts should respect
arbitration agreements unless the subject matter is excluded.

4. Booz Allen said Section 8 gives courts no choice once a valid arbitration clause exists.

Respondent — SBI Home Finance Ltd.:

1. The respondent argued that the dispute involved enforcing mortgage rights—classified
as rights in rem—and therefore couldn't be arbitrated.

2. It claimed that these matters fall under the sole jurisdiction of civil courts according to
property law statutes.

3. SBI stressed that enforcing mortgages has an impact on public law elements and must
follow legal procedures, not private arbitration.

4. ltreasoned that issues of possession and title affect third-party rights making arbitration

an unsuitable option.

ISSUES

I.  Whether a dispute concerning enforcing a mortgage by selling immovable property
under the Transfer of Property Act 1882, be arbitrated under the Arbitration and
Conciliation Act, 19967

Il.  Whether the classification of the dispute- as involving rights that apply to everyone (in

rem) or just between specific parties (in personam) - decide if it can be arbitrated under

Indian law?
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'

1. Whether mere existence of a valid arbitration agreement, means the judicial referral to

arbitration under Section 8 even when the main issue involves solutions handled by

statutory bodies or civil courts?

i

IV.  Whether civil lawsuits to enforce mortgages off-limits for arbitration because specific

laws give civil courts the exclusive power to handle them?

RULE

This case relies on the following legal provisions and interpretated doctrines:
1. “Section 7(1) of the Arbitration and Conciliation Act, 1996:°”

2. “Section 8(1) of the Arbitration and Conciliation Act, 1996:6”

3. Transfer of Property Act, 1882 — Section 67:
“Empowers mortgagees to initiate a suit for foreclosure or sale in civil courts, recognizing this

as a statutory remedy exercisable in rem and not capable of exclusion by arbitration.”’

5 The Arbitration and Conciliation Act, No. 26 of 1996, § 7(1), Acts of Parliament, 1996 (India).
6 The Arbitration and Conciliation Act, No. 26 of 1996, § 8(1), Acts of Parliament, 1996 (India).
" Transfer of Property Act, No. 4 of 1882, § 67, Acts of Parliament, 1882 (India).

Page | 9


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| June 2025 ISSN: 2582-6433

4. UNCITRAL Model Law — Article 8:
It mandates courts to refer parties to arbitration unless the agreement is “null and void,

inoperative, or incapable of being performed.” But, disputes concerning public rights or

statutory mechanisms remain exceptions.®

5. Judicial® Precedents Relied Upon:1°

Natraj Studios Pvt. Ltd. v. Navrang Studios, (1981) 1 SCC 523: Statutory tribunals
created under Rent Control Acts have exclusive jurisdiction over tenancy disputes.
Himangni Enterprises v. Kamaljeet Singh Ahluwalia, (2017) 10 SCC 706: Reiterated
that tenancy disputes governed by the Transfer of Property Act are non-arbitrable
(later clarified in Vidya Drolia).

Vidya Drolia v. Durga Trading Corp., (2021) 2 SCC 1: Applied and affirmed Booz

Allen principles, while developing a four-fold test to identify non-arbitrable disputes.

Ratio

In “Booz Allen & Hamilton Inc. v. SBI Home Finance Ltd., (2011) 5 SCC 532,” the

Supreme Court held that people can't use arbitration to enforce mortgages. This is because

mortgage enforcement deals with rights in rem. The case made it clear that:

Selling a mortgaged property under Section 67 of the Transfer of Property Act has a
legal impact on everyone, not just the people who signed the contract.

Arbitration can handle private contract issues between two parties—Ilike unpaid bills
late rent, or money owed for damages. But when it comes to taking back property
kicking someone out, or cashing in on collateral, these affect other people's rights
too. So civil courts need to handle these cases.

When special laws like the Transfer of Property Act give civil courts the exclusive
statutory jurisdiction to decide certain cases, arbitration agreements can't override
this.

8 UNCITRAL Model Law on Int’l Commercial Arbitration art. 8, U.N. Doc. A/40/17 (1985), with amendments
as adopted in 2006.

% Natraj Studios (P) Ltd. v. Navrang Studios, (1981) 1 SCC 523 (India).

10 Himangni Enterprises v. Kamaljeet Singh Ahluwalia, (2017) 10 SCC 706 (India).
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The Court summed it up like this:

"Disputes relating to subordinate rights in personam arising from rights in rem are arbitrable,
but not the rights in rem themselves."!!

This means that while the arbitration agreement between the parties was valid, the Court
decided not to refer the underlying dispute (mortgage enforcement by sale) to arbitration under
Section 8 of the Act. The Court ruled that this type of dispute couldn't be arbitrated.

This case established the basic test for determining what can be arbitrated in Indian law.

It showed that the nature of the dispute—not just the presence of an arbitration clause—

decides whether something can go to arbitration.

Booz Allen & Hamilton Inc.
v. SBl Home Finance Ltd.,
(2011) 5 SCC 532

|
\) l

Rights in personam Rights in rem

Arbitrable Non-arbitrable

11 Booz Allen & Hamilton Inc. v. SBI Home Fin. Ltd., (2011) 5 S.C.C. 532 (India).
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Application & Analysis

The ruling in “Booz Allen & Hamilton Inc. v. SBI Home Finance Ltd. ” stands as a turning point
in India’s arbitration landscape. It clarifies distinguishing of which disputes can be referred to
arbitration. The case centered on whether parties could send a mortgage enforcement claim
under Section 67 of the Transfer of Property Act, 1882 to arbitration if they had agreed to it.
The Supreme Court drew a line between rights in rem, which apply to everyone, and rights
in personam, which affect specific parties.*? The Court decided that mortgage enforcement,
as a right in rem touches property rights and affects people beyond those who agreed to
arbitrate. So private arbitration couldn't handle it. This doctrinal distinction still guides
decisions about what can be arbitrated in India.'?

I.  Issue I: Whether a dispute concerning enforcing a mortgage by selling immovable
property under the Transfer of Property Act 1882, be arbitrated under the
Arbitration and Conciliation Act, 19967
The Court answered in the negative. It decided that disputes about enforcing mortgage
rights involve rights in rem, not just private disagreements between parties. Enforcing
a mortgage has an impact on the title of immovable property—a public and ownership
interest—making it unsuitable for arbitration. These rights are tied to legal processes
under the Transfer of Property Act 1882, and civil courts must judge them.

Il.  Issue Il: Whether the classification of the dispute- as involving rights that apply
to everyone (in rem) or just between specific parties (in personam) - decide if it
can be arbitrated under Indian law?

Once more, the Court said no. It made clear that an arbitration clause can't overrule
statutory exclusions from arbitration. The key question isn't whether an arbitration
agreement exists, but if the topic itself can be settled through arbitration. So even if the

clause is valid, laws limit what it can cover for private judgment.t*

2 Trace Your Case Summary: "Booz Allen & Hamilton v. SBI Home Finance (2011) 5 SCC 532"
Booz Allen & Hamilton v. SBI Home Finance (2011) 5 SCC 532, Trace Your
Case, https://traceyourcase.com/booz-allen-hamilton-v-shi-home-finance-2011-5-scc-532/.

13 Booz Allen & Hamilton Inc. v. SBI Home Finance Ltd., (2011) 5 SCC 532, available
at https://digiscr.sci.gov.in/pdf viewer?dir=....

14" Arbitrability of Disputes: Indian Jurisprudence (Part 1), Cyril Amarchand Mangaldas Blog (June 6,
2024), https://disputeresolution.cyrilamarchandblogs.com/2024/06/arbitrability-of-disputes-indian-
jurisprudence-part-i.
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I1.  Issue Il1: Whether mere existence of a valid arbitration agreement, means the

judicial referral to arbitration under Section 8 even when the main issue involves
solutions handled by statutory bodies or civil courts?
The Court said no. Even when both sides agree, you can't settle rights that affect
everyone because deciding on them impacts more than just the people involved.
Arguments about inheritance, bankruptcy, who looks after someone, and who owns
property all fall into this protected area, which is only for courts to handle because
they affect the public at large.

IV. lIssue IV: Whether civil lawsuits to enforce mortgages off-limits for arbitration
because specific laws give civil courts the exclusive power to handle them?

The Court reaffirmed that judges retain discretion under Sections 8 and 11 of the
Avrbitration and Conciliation Act, 1996. Even when referring cases, courts must perform
a quick check on whether arbitration applies making sure parties don't exploit

private dispute mechanisms to bypass statutory safeguards or the public good.®

IS THE DISPUTE ARBITRABLE?
~BOOZ ALLEN TEST

DOES A VALID ARBITRATION ‘

CLAUSE EXIST IN THE CONTRAT? |

[ves

x
IS THE DISPUTE BASED ARBITRABLE
ON A RIGHT IN REM OR R =

RIGHT IN PERSONAM?

r — [ =
Right in Rem —J-—A Right In

Personam

(eg crminal

proboto (g breach

ratrimonial of contract

tenancy uncer wpecific

rent control) peorformance )|

|

|
NOT [ Yes };—«-j NOT
ARBITRABLE : — | ARBITRABLE

DOES ANY SPECIFIC
STATUTE BAR
ARBITRATION?

15 Supreme Court of India Clarifies What is Arbitrable Under Indian Law and Provides Guidance to Forums in
Addressing the Question, BW Legal World (July 28, 2021, 11:30
AM), https://www.bwlegalworld.com/article/supreme-court-of-india-clarifies-what-is-arbitrable-under-indian-
law-and-provides-guidance-to-forums-in-addressing-the-guestion--362345.
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By doing so, the Court reinforced a principle already seen in global jurisprudence: that not all
disputes are suitable for private adjudication, even where a valid arbitration clause exists. This
view mirrors the UNCITRAL Model Law (Art. 8), which permits courts to refuse referral to
arbitration when the dispute is "incapable of being settled by arbitration.” Similarly, in
jurisdictions like the UK and Singapore, matters concerning title to land, probate, criminal
proceedings, and status of parties are non-arbitrable on the ground that they affect public
interest or involve rights beyond the contracting parties. For instance, in Dallah Real Estate v.
Ministry of Religious Affairs, Pakistan [2010] UKSC 46, the UK Supreme Court emphasized
that when public law or sovereign interest is involved, party autonomy cannot override

institutional accountability.

The Indian Supreme Court, in Booz Allen, aligns itself with this international perspective,
carving out a protective space where public law and statutory forums retain exclusive

jurisdiction over certain subject matters despite the presence of an arbitration clause.

The importance of the case goes beyond what it leaves out of arbitration. It shapes how we
understand the power of arbitration tribunals.'® The Court clarified that just having an
arbitration clause can't remove the legal power given by specific laws. For example, the
Transfer of Property Act says only civil courts can handle certain cases. This reading
limits what parties can decide under Sections 8 and 11 of the Arbitration and Conciliation
Act, 1996.17 It shows that what the law intends matters more than what contracts say when
a dispute involves public or property interests. The Court also said that while arbitration helps
business run, some disputes need courts to look at them. This is true in property law where

decisions can affect other people or who owns something.

From a constitutional perspective, the ruling can be seen as upholding the values set out in
Articles 148 and 21.2° The Court safeguards the fair process openness, and equal chance to
seek legal remedy that are key to the right to life and personal freedom. It does this by

restricting private entities from settling disputes with public effects outside the court system.

16 Dallah Real Estate and Tourism Holding Co. v. Ministry of Religious Affairs, Government of Pakistan,
[2010] UKSC 46, [2011] 1 AC 763 (U.K. Sup. Ct.).

17 Arbitration and Conciliation Act, No. 26 of 1996, 88 7(1), 8(1), 11, 16, Acts of Parliament, 1996 (India).

18 India Const. art. 14.

19 India Const. art. 21.
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Further, it touches on Article 300A,%° which guards property rights. This happens by making

sure that fights over ownership and mortgage enforcement don't end up in private tribunals.
These tribunals don't have the official power to make final calls on such rights.

The Booz Allen case was revisited again in “Vidya Drolia v. Durga Trading Corporation,
(2021) 2 SCC 1.”2 Here, the Court brought in a four-part test to check if something can't be
arbitrated. This test backed up Booz Allen's thinking. It stressed that rights not just for courts
and not affecting others could go to arbitration. But in Vidya Drolia, the Court also made it
clear that tenancy disputes under the Transfer of Property Act are not always off-limits
for arbitration, unless special rent control laws apply. This careful stance widened what can
be arbitrated. Still, it kept Booz Allen's main idea that matters involving rights in rem or public

statutory adjudication remains outside scope of arbitration.

Arbitrability Test from Vidya Drolia Case

1. Does the dispute fall within the scope of
a valid arbitration agreement?

-
2. 18 the subject matter of the dispute
arbitrable?

1
L

3. Are the parties non-arbitrability clear?

4. Is the nature of the dispute suitable
for arbitration?

The doctrinal clarity that Booz Allen provides also has a key influence on defining the limits
of kompetenz-kompetenz, the principle that lets arbitral tribunals decide their own
jurisdiction. While Section 16 of the Arbitration Act puts this principle into law, Booz
Allen limits its use by stating that courts, not arbitrators, must determine jurisdictional
exclusions based on subject matter. This curbs arbitral overreach and protects litigants from

ending up in a process that can't settle disputes of a public or proprietary nature.??

Scholarly commentary has also been divided in its response to Booz Allen. While academics

like Prof. Avtar Singh have praised the judgment for clearly demarcating judicial and arbitral

20 India Const. art. 300A.
21 Vidya Drolia v. Durga Trading Corp., (2021) 2 SCC 1 (India).
22 Avtar Singh, Law of Arbitration and Conciliation (8th ed. 2007).

Page | 15


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| June 2025 ISSN: 2582-6433

functions, others have critiqued its possible chilling effect on arbitration by allowing courts to
revisit subject-matter arbitrability at the referral stage. However, from a policy standpoint, the
decision provides a necessary doctrinal anchor in an evolving arbitration regime, ensuring that

the push for ADR mechanisms does not come at the cost of fundamental legal safeguards.

[Finally, the Booz Allen judgment must be seen in the broader context of India’s arbitration
reforms post-2015. The Arbitration and Conciliation (Amendment) Act, 2015, introduced
Section 11(6A), which limited the court's inquiry at the stage of arbitrator appointment to the
existence of the arbitration agreement. Yet, Booz Allen remains relevant because it operates as
a constitutional and policy limitation, not merely a procedural one. Even under a pro-arbitration
regime, the courts have retained the authority to deny reference where the dispute itself is
legally non-arbitrable, preserving the equilibrium between party autonomy and institutional

justice.

In conclusion, the Booz Allen ruling lays out a sound and fair approach to what can be
arbitrated. It creates a legal framework that shapes Indian arbitration law and helps it match
global norms.?? Its lasting impact is in protecting the role of courts for important public matters
while still pushing arbitration as a good way to settle disputes when it fits. As arbitration grows
up in India, Booz Allen acts like a fence and a guard - making sure not every fight goes private,

and that the law stays at the heart of how India handles disputes.

Analytical Commentary

The ruling in “Booz Allen & Hamilton Inc. v. SBI Home Finance Ltd., (2011) 5 SCC 532,”
caused a revolution in Indian arbitration law. It drew a clear line between disputes that could
and couldn't go to arbitration by looking at in rem and in personam rights. The Court came up
with a new idea to screen arbitration requests. This stopped the automatic use of arbitration
clauses for issues not fit for private judgment—Ilike enforcing property rights. Later, “Vidya
Drolia v. Durga Trading Corporation ” backed this approach making India's arbitration system

more logical.

2 Booz Allen & Hamilton Inc. v. SBI Home Finance Ltd., (2011) 5 SCC 532, Digest Summary, vlLex
India, https://vlex.in/vid/booz-allen-and-hamilton-571793822.
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Yet, the ruling faces some pushback. Experts in the field note that the in rem/in personam split,
while tidy in theory falls short when dealing with tricky cases involving mixed rights. Take
mortgages, for example. The notion that enforcing a mortgage is always in rem doesn't account

While Booz Allen (2011) is often praised for doctrinal clarity, some scholars argue that:

"Rigid application of in rem/in personam distinction risks inefficiency in resolving complex
disputes with overlapping rights."”
— Journal of Indian Law & Society (JILS, 2015)

Further, the judgment has been critiqued for not offering a more comprehensive policy rationale
for why certain categories of disputes-like matrimonial or testamentary issues should be
excluded from arbitration beyond the in rem doctrine. This opens up space for inconsistency in
application, especially as courts continue to grapple with borderline cases. Moreover, the Court
could have elaborated on how the public interest standard intersects with arbitrability, as later
clarified in Vidya Drolia with its four-fold test.

For times when the main fight is about the contract—a clash between the bank and the
borrower. As arbitration grows worldwide to handle more complex business claims, sticking

too to Booz Allen might sometimes get in the way of quick and easy dispute settling in India.?*

From a broader jurisprudential perspective, Booz Allen signaled a shift toward cautious
formalism at a time when Indian courts were beginning to embrace arbitration as a cornerstone
of commercial justice. While it rightly protected statutory fora from being undermined, the
judgment perhaps erred on the side of caution, limiting party autonomy in situations where
judicial oversight was not strictly necessary. Nonetheless, it continues to serve as a structural
checkpoint—preserving the rule of law in domains where private justice mechanisms must

yield to public adjudication.?®

24 Ajar Rab, Public Policy Exception to Enforcement of Arbitral Awards in India: A Misplaced Emphasis on
'Fundamental Policy of Indian Law', 7 J. Indian L. & Soc'y 162 (2015), available at https://www.nls.ac.in/wp-
content/uploads/2020/12/1JAL_Volume 7 lIssue 2 Ajar Rab.pdf.

% Kingshuk Banerjee, Non-arbitrable disputes - the law in India, Intl Bar Assn (June 3,
2021), https://www.ibanet.org/nonarbdisputesindia.
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Conclusion

The Supreme Court's decision in “Booz Allen & Hamilton Inc. v. SBI Home Finance
Ltd. ” stands as a key ruling in shaping the boundaries of what can be arbitrated under Indian
law. The Court made a careful distinction between rights in rem (against everyone) and rights in
personam (between specific parties) setting up a basic test to determine which disagreements
can go to arbitration and which can't. This legal clarity, although later fine-tuned by Vidya
Drolia, has remained crucial to stop the wrong use of arbitration clauses for issues that should
be handled in public courts. The ruling protected the importance of established forums and

stressed that arbitration—while based on the parties' choice—is not a solution without limits.

From a constitutional perspective, the ruling matches Article 21 by safeguarding litigants from
forced participation in unsuitable private forums. It also aligns with Article 14 by guaranteeing
equal legal protection through proper judicial supervision. At the same time, it respects Article
19(1)(9)?® by making sure businesses can still resolve disputes through other channels as long

as these disputes stay in personam.

While the ruling maintained systemic balance, some have criticized it to be too inflexible when
applying the in rem/in personam test, at times sacrificing efficiency in complex business
disputes. Yet, its value to legal theory isn't in its conclusiveness, but in how it sparks

improvements in doctrine and shapes future understandings of what can be arbitrated.?’

In the end, Booz Allen confirms that arbitration isn't a universal solution. It's a way to settle
disputes by agreement that needs to work alongside legal rights, protections in the constitution,
and the bigger goals of justice for all. By setting limits, the ruling creates a solid base to grow
India’s arbitration system in the future—one that supports arbitration, but not without thinking

it through.

%6 |India Const. art. 19(1)(g).
27 Khaitan & Co., India: Arbitrability of Disputes—The Indian Legal Position, Lexology (Apr. 27,
2021), https://www.lexology.com/library/detail.aspx?g=3c661ab4-c7bf-4ec0-bab9-513fd223a77b.”
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