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Abstract 

Marriage is regarded as a holy union of trust and companionship. However, the marital rape 

exception in India and other nations reflects the hard truth under which consent is presumed 

and not voluntarily given. This article discusses the historical, constitutional, and human rights 

aspects of marital rape and surveys legal responses in India, the UK, the US, Canada, South 

Africa, and Nepal. It contends that criminalizing marital rape is necessary to achieve gender 

justice and to ensure equality and dignity under the Indian Constitution. 
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1. Introduction 

Marriage has traditionally been accepted as the bedrock of civilized society — a union founded 

on trust, friendship, and respect. Yet, beneath this hallowed ideal, there exists a disturbing legal 

contradiction: the perception that consent, once given at marriage, is irrevocable. The crime of 

marital rape — the act of a husband having non-consensual sexual intercourse with his 

wife — remains one of the least recognized expressions of violence against women. 

 

Contrary to India's constitutional guarantee of dignity and equality, the marital rape exception 

in Section 375 of the Indian Penal Code, 1860 (now incorporated in Section 63 of the 

Bharatiya Nyaya Sanhita, 2023) excludes husbands from prosecution for raping their wives. 

This archaic legal fiction not only contravenes the right of bodily autonomy but also reinforces 

gender subordination in marriage. The aim of this paper is to unpack this paradox, follow its 

historical roots, and assess the urgent need for reform through comparative and constitutional 

analysis. 
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2. Historical Origins of the Marital Rape Exception 

The marital rape exception has its roots in 17th-century English common law, most notably 

articulated by Sir Matthew Hale in his 1736 treatise, The History of the Pleas of the Crown. 

Hale stated that a husband cannot be guilty of raping his wife, as by marriage the wife had 

supposedly given irrevocable consent. This reflected the patriarchal and feudal social order, 

where women had minimal legal autonomy under the doctrine of coverture. They could not 

own property, enter contracts, or seek legal remedies against their husbands, effectively erasing 

their independent legal identity. Consequently, Hale’s doctrine created a legal fiction: consent 

was permanent and irrevocable within marriage, institutionalizing the idea that husbands held 

permanent sexual rights over their wives. 

 

When the British colonized India, these principles were incorporated into the Indian Penal 

Code, 1860, drafted under Lord Macaulay. Section 375 defined rape but excluded sexual acts 

by husbands with wives above a specified age, initially ten years and later raised to fifteen. 

Despite India gaining independence and adopting a Constitution that guarantees equality, 

liberty, and dignity under Articles 14, 15, and 21, the marital rape exemption persisted, 

reflecting the endurance of colonial and patriarchal legal norms. 

 

The influence of Hale’s principle extended beyond law, shaping societal attitudes toward 

marriage and sexuality. The idea that a wife’s body belonged to her husband became 

normalized in cultural narratives, rituals, and even judicial reasoning, silencing victims of 

marital sexual violence. Today, the marital rape exception remains a colonial legacy rooted in 

feudal patriarchy, wholly incompatible with modern concepts of human rights, constitutional 

equality, and individual autonomy. Recognizing this historical foundation is essential to 

reforming the law and achieving gender justice in contemporary India. 

 

3. Consent and Bodily Autonomy 

It is at the center of the debate on marital rape that the notion of consent is of prime importance 

in both criminal law and human rights debate. Legal systems today define rape basically as 

sexual conduct without free and voluntary consent, stressing that consent should be informed, 

conscious, specific, and capable of being withdrawn at any moment. It must not be 

presumed on the basis of social, cultural, or legal relationships, such as marriage. The idea that 

marriage automatically grants permanent sexual access to a husband fundamentally 
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undermines the autonomy and dignity of the wife, contradicting contemporary human rights 

principles. 

 

The Supreme Court of India in Justice K.S. Puttaswamy (Retd.) v. Union of India (2017) 

acknowledged that privacy is a fundamental component of the right to life and liberty 

under Article 21. This includes the right of an individual over her/his own body, making 

private choices, and sexual autonomy. The marital rape exemption, on the contrary, goes 

squarely against this principle. It suggests that when a woman marries, her consent becomes 

non-revocable, turning her body into a duty to her husband, rather than a private right in her 

control. 

 

Defining consent as revocable and bodily autonomy as inalienable is essential for constructing 

marital rape as a rights-violating practice. Criminalizing marital rape does not destabilize the 

institution of marriage but asserts that marriage cannot dispense with personal dignity, 

freedom, or autonomy. Recognizing marital rape as a criminal offense reinforces the notion 

that sexual intercourse within marriage has to be rooted in consent and respect, bringing legal 

norms in line with contemporary standards of gender justice and human rights. 

 

4. Constitutional Aspects and Basic Rights 

The Indian Constitution enshrines the axioms of equality, freedom, and dignity as unbreakable 

fundamental rights that constitute the foundation of the Indian legal system. Article 14 ensures 

equality before the law and equal protection of the laws, and Article 15 ensures non-

discrimination on the ground of sex. Article 21 ensures the right to life and personal 

liberty, including the right to dignity, privacy, and integrity of the body. The marital rape 

exception explicitly violates these constitutional assurances by positioning married women 

below unmarried women in a legally subordinated position. 

 

By exempting husbands from criminal liability, the statute establishes an unfair classification 

that does not pass the reasonable classification test under Article 14. It treats married women 

as inherently subordinate, depriving them of protection against sexual violence available to 

unmarried women or other members of society. Likewise, Article 21 enunciates personal 

autonomy, dignity, and inviolability of the human body—values that are transgressed when 

marital status is utilized as a shield for sexual coercion. 
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India's Supreme Court has, all along, upheld that constitutional morality should override 

societal or cultural morality. In Navtej Singh Johar v. Union of India (2018), the Court 

reaffirmed that constitutional values cannot be underpinned by majoritarian or 

traditional sentiments, especially where such sentiments violate the rights of individuals. 

Applying this logic to marital rape, any legislation that takes away women's right over their 

bodies or sexual consent in the name of upholding sanctity of marriage is at best 

unconstitutional. 

 

Furthermore, constitutional interpretation today is more and more in tune with international 

human rights norms, upholding the principle of individual dignity and autonomy being non-

negotiable, irrespective of marital status. Accepting marital rape as a crime is thus not an attack 

on marriage itself but a reaffirmance of constitutional ideals so that equality, liberty, and human 

dignity penetrate the private sphere of the home.  

 

5. Judicial Developments and Emerging Trends in India 

Even while marital rape is not criminalized in Indian law, the courts have increasingly accepted 

its ethical and legal concerns, reflecting a gradual but apparent shift in judicial philosophy. In 

Independent Thought v. Union of India (2017), the Supreme Court partially abrogated the 

marital rape exception by ruling that sexual intercourse with a wife under the age of 18 is 

rape under the Indian Penal Code. This historic verdict was a judicial recognition that 

marriage is not capable of giving blanket consent, especially in the case of minors, and that 

non-consensual sexual intercourse within marriage is exploitative as such. 

 

Likewise, in Joseph Shine v. Union of India (2018), wherein the Court of Law repealed the 

ancient adultery law, the Court reemphasized that marriage does not put one person 

under the other. It acknowledged the right of individual autonomy in marriage indirectly to 

support the idea that consent should always be voluntary and withdrawable, irrespective of the 

status of being married. These cases collectively demonstrate a judicial tendency towards 

upholding sexual rights and personal autonomy within marriage even while statutory law 

continues to lag behind. 

 

Still, the 2022 Delhi High Court ruling on marital rape revealed continuing judicial vacillation. 

A two-judge bench rendered a fractured verdict: Justice Shakdher supported 

criminalization, holding that the marital rape exception violates Articles 14, 15, and 21, 
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while Justice Hari Shankar was opposed to intervention, citing legislative predominance 

and social context. This divergence indicates the entrenched vacillation in challenging 

prevailing patriarchal norms and highlights the challenge courts experience in reconciling 

constitutional morality with perceived social custom. 

 

The case is now pending at the Supreme Court, and its ultimate decision is likely to 

redefine the legal concept of family sexual consent in marriage. Judicial trends up to now 

show that increasing awareness of the fact that marital status cannot authorize coercion is 

imminent, which is reflected in a developing legal and moral consensus for safeguarding 

individual autonomy and dignity.  

 

6. Legislative Inertia and Political Reluctance 

Even after decades of campaigning and heightened awareness of marital sexual violence, 

legislative developments on criminalizing marital rape in India have been sluggish and reticent. 

Several law commission reports, women's rights groups, and civil society movements have 

repeatedly called for change. Significantly, the 172nd Report of the Law Commission of 

India (2000) categorically suggested the removal of the exception of marital rape, stating 

that marriage cannot give a license for sexual coercion. These suggestions identified the 

inherent contradiction between the exception and India's constitutional guarantees of equality, 

dignity, and autonomy over one's body. 

 

Still, political opposition has usually derailed reform, complaining about the risk of "misuse" 

of the law and "family disruption." Such claims, though, are speculative for the most part and 

reinforce ingrained patriarchal thinking, a reprise of the very social norms that reinforce 

domestic violence. The Protection of Women from Domestic Violence Act, 2005 

inconsistently recognizes sexual abuse in marriage as a civil wrong, allowing remedies in 

the form of protection and compensation, but the same act is immune from criminal 

prosecution under the Indian Penal Code. This duplicity highlights a stark legal 

contradiction and an inability to protect women's rights satisfactorily. 

 

The continuity of legislative silence accentuates the imperative to bring India's criminal and 

civil laws into conformity with constitutional requirements. Legal protection should not be 

matrimonial in its substance, and the law must clearly establish that consent cannot be 

presumed in marriage. Reform through law has to transcend symbolic recognition of women's 
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rights to guarantee effective, enforceable protections for their bodily integrity, personal agency, 

and sexual choice.  

 

7. The Role of the Judiciary in Framing Sexual Autonomy 

The Indian courts have traditionally been a transformative institution in enlarging the scope of 

fundamental rights, as they have tended to interpret constitutional assurances to keep pace with 

changing social conditions. In the case of marital rape, though direct criminalization is missing, 

judicial actions have increasingly substantiated the concepts of consent, body integrity, and 

personal dignity, which paved the ground for accepting marital sexual autonomy as a protected 

right. 

 

In Suchita Srivastava v. Chandigarh Administration (2009), the Supreme Court underlined 

that the right to reproductive autonomy is a key aspect of liberty under Article 21, 

asserting once again the centrality of bodily autonomy in the juridical imagination. 

Likewise, in K.S. Puttaswamy v. Union of India (2017), the Court again reiterated that privacy 

is inherent in life and liberty and pervades choices about one's body and personal life. These 

decisions collectively state a constitutional vision in which consent is the sine qua non, and any 

abuse—inside or outside of marriage—can be a violation of basic rights. 

 

Judicial recognition of sexual autonomy reflects an incremental but unmistakable movement 

of judicial reasoning in understanding that marriage cannot be used as a shield for coercion. 

These precedents show that denial of consent in a marital situation amounts to a denial of 

constitutional protection, overturning outdated doctrines treating the wife as a chattel or 

second-class citizen. The judiciary, then, not only acts as a protector of individual rights but 

also as a force for social change, urging the law to be in line with contemporary concepts of 

gender equality and personal freedom. 

 

8. Feminist Jurisprudence and Critique of Patriarchy 

Feminist jurisprudence provides a critical framework through which to analyze the patriarchal 

underpinnings of law and reveal how legal systems have traditionally favored male prerogative 

in public as well as private life. The marital rape exception is a prime illustration of this 

disparity, representing the assumption that a woman's consent is forever given with marriage. 

Such a principle is based on a feudal, ownership-based model of relations in which wives were 
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accorded dependant or property status, not as independent people possessing rights over their 

own bodies. 

 

Major feminist thinkers such as Catharine MacKinnon have contended that law tends to 

codify masculine experience and masculine viewpoints, normalizing female 

subordination and suppressing women's voices. In the marital situation, denial of rape 

under its legal construct reinforces a structural inequality, treating women not as 

separate legal subjects but as appendages of their husbands. Such legal denial legitimates 

coercion, perpetuates domestic oppression, and subverts the foundational principles of justice 

and equality. 

 

In India, feminists like Flavia Agnes and Vrinda Grover have long questioned this patriarchal 

legal framework. They argue that criminalizing marital rape is not an assault on the 

institution of marriage, but a measure necessary for recognizing equality, autonomy, and 

mutual respect within marital relationships. In their view, marriage has to be changed from 

a patriarchal construct to an equal partnership, managed through consent and dignity instead of 

coercion and subordination. 

 

Feminist jurisprudence also emphasizes the interconnections among law, culture, and societal 

beliefs. Legal reform will not be enough; society's concepts of consent, autonomy over one's 

own body, and gender equality must change in parallel. Through placing women's experiences 

on center stage and challenging patriarchal presumptions, feminist theory is both intellectual 

basis and moral grounds for viewing marital rape as a crime requiring punishment.  

 

9. Human Rights and International Legal Obligations 

India's international commitments under international law offer a sound rationale for 

criminalising marital rape. As a signatory to the Convention on the Elimination of All Forms 

of Discrimination Against Women (CEDAW) since 1993, India is committed to eliminating 

discrimination in all facets of life, including in family and marriage relationships. Article 16 of 

CEDAW calls for equality between wives and husbands in respect of their rights, obligations, 

and legal capacity, while General Recommendation No. 19 specifically identifies gender-

based violence, such as marital rape, as a practice of discrimination, highlighting the state's 

duty to prevent, prosecute, and provide compensation for acts of violence. 
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Asides CEDAW, other treaties such as the Universal Declaration of Human Rights (1948) 

and the International Covenant on Civil and Political Rights (1966) enshrine the dignity, 

privacy, bodily integrity, and freedom from cruel, inhuman, or degrading treatment 

rights. In not abolishing the marital rape exception, India may potentially not uphold these 

fundamental international norms and thereby compromises its international human rights 

obligations. This discrepancy between domestic law and international standards points to the 

need for legislative reform in order to move Indian criminal law onto a common basis of gender 

justice. 

 

The UN Committee on the Elimination of Discrimination Against Women (CEDAW 

Committee) has continually urged India to end the marital rape exception and give criminal 

responsibility to sexual violence in marriage, stressing the duty of the state to ensure women's 

rights irrespective of marital status. These are mirrored in the wider international consensus 

that marriage cannot be an excuse for coercion, and that states have legal and moral obligations 

to ensure women's autonomy and bodily integrity. 

 

10. Comparative Perspective: The United Kingdom 

The United Kingdom is a paradigmatic example of how legal reform can update classical bridal 

doctrines without abandoning equality and autonomy. The ancient marital rape exception in 

English law, on which India's own exception was based, was effectively overruled in the 

leading case R v. R (1991). On this case, the House of Lords unanimously ruled that a 

husband was actually capable of committing rape against his wife, directly rejecting the 

antique common law principle of irrevocable consent at marriage. Lord Keith noted that 

marriage no longer means unconditional sexual submission, and that the legal fiction of 

automatic consent "no longer has any place in modern law." This judgment represented a 

radical break with centuries of patriarchal legal thinking, bringing the law into line with modern 

standards of personal autonomy and human dignity. 

 

Since R v. R, the criminal law of the United Kingdom has been reformulated so that no 

exemption from rape based on marriage continues to apply, enshrining the position that consent 

has to be ongoing and freely given, irrespective of marital status. The ruling asserted that 

marriage is a union of equals, and that legal acceptance of personal sexual independence 

reinforces, as opposed to weakening, the institution. Notably, the repeal of the exemption 

did not destabilize marriage and family; rather, it encouraged respect, accountability, 
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and morality in sex in the marital relationship. 

 

The experience of the British offers a critical comparative perspective for India, which took 

over much of its criminal law structure from colonial English law. The transformation of the 

United Kingdom shows that law reform in favor of women's autonomy is compatible with 

social stability. It adds weight to the contention that India's constitutional principles of equality, 

dignity, and liberty necessitate a parallel trajectory of change, where marital rape is an offence 

punishable under law and consent is at the heart of all sexuality, including marital ones. 

 

11. Comparative Perspective: The United States and Canada 

International experience goes to show that criminalization of marital rape is not only legally 

possible but socially revolutionary even in cultures that have had marital exemptions for 

centuries. In the United States, the marital rape exemption continued to exist in the majority of 

states until the 1970s, indicating a common historical perception that marriage implies 

irrevocable sexual consent. Feminist movements, lobbying campaigns, and enlightened judicial 

interventions contested such antiquated perceptions, drawing attention to the infringement of 

personal autonomy and equality implicit in marital rape. Throughout the next few decades, 

state by state legislative reforms were being passed, so that by 1993 all 50 states had made 

marital rape criminal in some way, though there continue to be discrepancies in levels of 

punishment and procedural apparatuses. 

 

Judicial precedents also served to consolidate this shift. In the famous case People v. Liberta 

(1984), the New York Court of Appeals determined that the marital rape exemption was 

unconstitutional under the Equal Protection Clause, affirming that married women have the 

same rights as unmarried women. It made the principle quite clear: marriage cannot mean 

ongoing consent, and any sexual coercion in marriage is a criminal act. 

 

Likewise, Canada made bold legal reform by the Criminal Law Amendment Act, 1983, 

which eliminated the marital rape immunity completely. Canadian law now solidly 

recognizes that sexual assault in marriage is an infringement of basic human rights, 

reaffirming that no social or family relationship can prevail over one's right to bodily 

autonomy. Courts have consistently affirmed that consent must be freely given and ongoing, 

regardless of marital status, and that any form of coercion constitutes criminal conduct. 
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The United States and Canadian experiences offer valuable lessons to India. They show that 

reform is not only legally feasible but also socially beneficial, promoting mutual respect, 

encouraging gender equality, and upholding human dignity in marital life. These comparative 

examples show that although there are cultural and institutional hurdles, legislation along with 

public awareness and judicial activism can effectively change social attitudes and secure the 

protection of sexual autonomy in marriage. 

 

12. Comparative Perspective: South Africa and Nepal 

Comparing the situation from a comparative perspective reveals that it is both possible and 

socially revolutionary to criminalize marital rape even among societies with deep-rooted 

patriarchal traditions. South Africa provides a good case study. After the collapse of apartheid, 

the nation made far-reaching constitutional and legal reforms with a view to providing equality, 

dignity, and personal autonomy to its people. The Criminal Law (Sexual Offences and 

Related Matters) Amendment Act, 2007 made marital rape criminal in terms, removing 

the idea that marriage automatically constitutes sexual consent. The Constitutional Court 

of South Africa has continually asserted the idea that sexual autonomy of women is part of the 

fundamental aspect of human dignity, stressing that marital status cannot erode individual 

rights. These legislative actions exemplify a rights-based strategy wherein statutory change 

paves the path for social transformation. 

 

Equally, Nepal, a geographically and culturally close South Asian nation, exemplifies the 

significance of legislative action in promoting gender justice. Marital rape is a criminal 

offense under Section 219 of Nepal's Criminal Code, 2017, and the Nepalese Supreme 

Court, in the case of Forum for Women, Law & Development v. His Majesty's Government 

(2002), clarified that without-consent sex within marriage is an act of violence against women's 

constitutional rights. Nepal's reforms demonstrate that even in societies where patriarchal 

customs run deep, legally defining marital rape can pierce long-standing social norms and open 

the path to cultural change. 

 

The examples of Nepal and South Africa demonstrate a vital lesson: cultural resistance is not 

an obstruction to reform but a challenge to be overcome by law. These countries illustrate how 

codification of equality and consent in law establishes a social norm, slowly transforming 

public opinion and enabling women to exercise their rights. For India, these countries offer a 

working model, illustrating that criminalizing marital rape is not only reconcilable with 
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constitutional principles but also effective in propelling cultural and social transformation. 

 

13. The Social and Cultural Dimensions of Marital Rape 

The problem of criminalizing marital rape in India lies deeply rooted in cultural attitudes to 

marriage, gender roles, and sexuality, so legal reform by itself is inadequate. Marriage in 

Indian society is frequently viewed as a sacred and untouchable institution rather than a 

contractual relationship between equals. This understanding, although culturally relevant, 

has instilled a widespread assumption that marriage conflicts or violations are private issues 

that are beyond legal reach. In so doing, this framework actually silences victims of abuse, 

deterring them from reporting mistreatment and affirming the power differential that exists in 

patriarchal marital relations. 

 

Such cultural attitudes are also reinforced by deeply ingrained patriarchal conceptions 

of marital rights, presuming that a wife's main responsibility is to obey and submit to her 

husband, including sexually. This context normalizes coercion as acceptable in many families 

and communities and makes the idea of revocable consent in marriage near invisible. Women, 

socialized into fear and stigma, tend to find marital rape difficult to identify as a violation of 

their rights and instead internalize blame or shame rather than pursuing justice. 

 

The absence of open discussion of sexual rights in marriage worsens this problem. Discussion 

of consent, autonomy over one's body, and gender equality is infrequently included in 

education, media reporting, or social conversation, and a cultural void remains where myths 

and misinformation spread. The ongoing silence in society about marital sexual violence 

creates both invisibility for victims and impunity for perpetrators. 

 

Thus, the fight against marital rape in India is not just a legal war. It is essentially cultural and 

psychological, involving a shared reevaluation of deep-seated gender conventions, marriage 

morals, and social norms. Law has to be supported by awareness campaigns, education, 

and community involvement in order to change attitudes and provide a milieu within 

which women can exercise their sexual rights without fear. Only by reshaping social 

attitudes as well as through legislative change can India realistically address the scourge of 

marital sexual violence. 
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14. Policy Paralysis and Legislative Resistance 

In spite of decades of campaigning, study, and public discussion, legislative change on marital 

rape in India has been stuck in a state of gridlock, reflective of political reluctance and 

embedded social conservativism. The Justice Verma Committee (2013), set up in the wake 

of the Nirbhaya gang-rape incident, categorically suggested the repeal of Exception 2 to 

Section 375 of the Indian Penal Code, acknowledging that marital rape is a breach of 

constitutional provisions of equality under Article 14, non-discrimination under Article 

15, and the right to life and dignity under Article 21. The committee pointed out that the 

maintenance of the exception reinforces structural inequality and is against contemporary 

paradigms of individual freedom and gender justice. 

 

But the government spurned this suggestion, on grounds of fear of abuse, the inability to gather 

evidence, and destabilization of matrimonial institutions. Such an argument only serves to 

highlight the continued reverence for patriarchal norms at the expense of safeguarding 

the rights of individuals, indicating that the institution of marriage is at times more highly 

valued than women's well-being and agency within it. The argument that criminalization 

might disrupt families disregards the principle that laws exist to safeguard individuals, not to 

preserve oppressive societal structures. 

 

Although occasional worries about unfounded accusations are expressed, they cannot serve as 

justification for the routine denial of justice to actual victims, nor should they be permitted to 

continue promoting legal impunity for sexual assault within marriage. Legislative inaction is 

also indicative of a wider failure to bring domestic law into conformity with India's 

international human rights commitments, including obligations under CEDAW and 

other international standards requiring protection against violence based on gender. 

 

In practice, paralysis of legislative reform mirrors a gap between constitutional ideals 

and statutory law, underscoring the imperative of a rights-oriented approach that 

prioritizes the dignity, security, and equality of married women over traditional 

conceptions of marital privilege. Overcoming the paralysis is at once a matter of legal 

necessity and moral urgency, necessitating that India's laws move in tandem with its democratic 

and egalitarian ideals. 
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15. Judicial Developments and the Delhi High Court Split Verdict 

The Indian courts have recently revisited the controversial matter of marital rape in the 

landmark case of RIT Foundation v. Union of India (2022), projecting both legal and social 

strains around this issue. Here, a two-judge bench of the Delhi High Court gave a divided 

verdict, projecting the intricacy and sensitivity involved in balancing constitutional rights with 

traditional legal principles. 

 

Justice Shakdher held that Exception 2 to Section 375 of the Indian Penal Code 1860 is 

unconstitutional as it contravenes Articles 14, 15, and 21 by not providing equal 

protection of law to married women and in derogation of their right to life, liberty, and 

dignity. On this understanding, the marital rape exemption is gender discriminatory and 

maintains a patriarchal belief that once a woman is married, she irrevocably consents to sex, 

and that is inherently incongruous with constitutional morality and human rights norms. 

 

On the other hand, Justice Hari Shankar ruled in favor of the exception, enforcing legislative 

discretion and the socio-cultural milieu of marriage in India. He pointed out that 

modifying such a historically deep-rooted legal provision is largely the responsibility of 

Parliament, demonstrating prudence in judicial interference where societal mores are 

rooted deeply. This difference highlights the conflict between judicial activism and legislative 

deference, showcasing the fine line courts have to walk when interpreting legislation on matters 

which are private and socially sensitive. 

 

The case is currently pending before the Supreme Court, whose ultimate verdict will have 

far-reaching consequences. A ruling in support of holding the marital rape exception to be 

unconstitutional would make India comply with enlightened global standards and reaffirm the 

constitutional pledge of gender equality and bodily autonomy. On the other hand, upholding 

the exception would continue legal and social disparities for married women. 

 

This judicial intervention underscores that the function of courts goes beyond legal 

interpretation; it entails also that they should function as a moral and constitutional beacon, 

providing direction to the development of law in alignment with precepts of justice, equality, 

and human dignity. The judiciary, in this respect, has a central role not just to settle legal 

controversies but also to influence society's perception regarding consent, autonomy, and 

women's rights within marriage. 
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16. Media, Education, and Public Discourse's Role 

Legal reform cannot end marital rape by itself; significant change only occurs with a 

concurrent shift in attitudes and cultural perceptions in society. Media has a central role in 

shaping public opinion and challenging entrenched patriarchal norms that justify sexual 

coercion within marriage. By way of awareness campaigns, investigative documentaries, 

news reporting, and survivor accounts, media can reveal the true nature of marital sexual 

violence and defuse the pervasive myth that marriage automatically legitimates sexual 

access. Through highlighting individual cases and court dramas, media not only sensitizes the 

public but also encourages victims to speak out. 

 

Schools and institutions are also instrumental in creating a culture of consent and 

equality. Schools and institutions of higher learning need to incorporate thorough discussions 

on sexual rights, consent, gender equality, and healthy relationships into the curriculum. Law 

schools, in especial, can be centers of critical exploration, inviting students to challenge 

patriarchal legal principles, examine feminist jurisprudence, and conduct research favoring 

progressive legal reforms. These academic environments can raise future lawyers, judges, and 

policymakers who are attuned to matters of sexual autonomy and gender justice. 

 

Aside from scholastic education, popular participation through art, theatre, social media 

movements, and community activism can desensitize discourse around consent in marriage, 

making it a less stigmatized subject. Community discussions, workshops, and seminars can 

also assist families and communities to realize that sexual violence is never acceptable, marital 

status or not. 

 

Finally, it is the acceptance by society that makes legal reforms a success. Unless the 

overall frame of mind is altered, laws might not be fully utilized, victims might not speak out, 

and societal support systems might not work. An integrated strategy of balancing media 

impact, education, and public debate can change cultural attitudes over time to make the 

legal acceptation of marital rape sustain itself on the basis of educated, compassionate, 

and supportive societal values. 

 

17. Recommended Legal and Institutional Reforms 

Strangulation of marital rape in India calls for a holistic and multi-pronged reform agenda that 

has the interplay of legal reforms coupled with institutional and societal interventions. 
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Legislatively, the first and the most necessary step is the rescinding of Exception 2 to Section 

63 of the Bharatiya Nyaya Sanhita, 2023, that presently gives immunity to husbands for 

raping their wives. The definition of rape must be reframed to be consent-centric, applying 

uniformly to all individuals regardless of marital status, thereby affirming that marriage 

does not nullify bodily autonomy. 

 

In addition to legislative reform, procedural protection is vital to deliver justice while 

preventing possible abuse. These can comprise stringent standards of evidence, formal 

counseling of complainant and suspect, and effective mechanisms for dealing with false 

complaints. All these balance victims' rights with the values of due process, ensuring credibility 

and fairness in the justice system. 

 

Reforms at the institutional level are no less important. Police officers, judges, and medical 

practitioners need to undergo special training to grasp the delicate and subtle dynamics of 

sexual abuse in marriage. Specific crisis centers, legal aid clinics, and counseling facilities 

can help victims immediately with support, protection, and counseling during the legal 

process. 

 

Lastly, judicial and institutional sensitivity is essential. Ongoing gender-justice training for 

judges, prosecutors, and police constables can instill empathy and sophisticated awareness of 

the socio-cultural burdens experienced by victims. Through the confluence of legislative, 

procedural, and institutional change, India can establish a framework that criminalizes 

marital rape while providing survivors with significant access to justice, protection, and 

rehabilitation. 

 

18. The Way Forward: Towards a Rights-Based Marital Framework 

India is at a critical social and constitutional crossroads. The equality under Article 14, 

nondiscrimination under Article 15, and the right to life and dignity under Article 21 

collectively require marital rape to be established as a criminal act. The old concept that 

marriage brings permanent consent is antithetical to these protections and erodes the principle 

of autonomy over one's body. 

 

A rights-oriented marital structure must first ensure consent, respect, and agency. Marriage 

has to be conceptualized as an equality partnership where sexual intercourse is both 
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consensual and reversible at any point in time. Criminalizing marital rape reiterates that 

personal dignity and liberty are not bargaining chips, even in the private world of marriage. 

 

Legal reform is not enough. Institutional steps like police training, victim support 

mechanisms, counseling services, and courts sensitized to gender are required to make 

justice universally accessible and effective. At the same time, social awareness and 

education are crucial for changing deep-rooted patriarchal values. Schools, colleges, 

media, and civil society must work towards creating an environment where it is understood 

that coercion has no role in marriage. 

 

Finally, criminalizing marital rape is a stepping stone towards redefining marriage in 

India. Through the infusion of principles of equality and consent, the State can make marital 

relationships on the basis of trust, empathy, and mutual respect so that constitutional 

assurances of dignity and equality become a reality within the home. 

 

Conclusion 

The marital rape paradox highlights a glaring contradiction in India’s democracy: while the 

Constitution guarantees equality and dignity, the law still exempts husbands from rape 

liability. Other countries show that criminalizing marital rape strengthens marriage by 

grounding it in consent and mutual respect. Legal reform must be supported by awareness, 

education, and societal change. Recognizing marital rape is both a legal and moral 

necessity, ensuring that every individual’s right to bodily integrity and dignity is 

protected, regardless of marital status. 

 

It also sustains gender violence and reinforces patriarchal attitudes that treat a wife's 

consent as secondary to marital duty. It disempowers women and communicates a 

disquieting message that marriage can legitimize coercion. Comparative evidence from 

nations that have criminalized marital rape shows enhanced reporting, legal 

accountability, and societal attitudes toward gender equality. Law by itself, though, 

cannot bring about change; it has to go hand-in-hand with community sensitization, 

gender awareness, and universal access to support structures for survivors. Tackling this 

problem in its entirety confirms that marriage should not be employed as a shield to violate 

universal human rights. 
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