Open Access, Refereed Jdirpaiiiii(y

Peer Reviewed

y . 5N \ N \v
YT 75 N RS NN
N\, 8 - & ) \ : \:‘_‘.\i % >.\.
h ¥ F o N ‘\.\
: .-".‘ o ! -~ o : L N
: "'/1\ - " R 3 0
) A 74 : A\
y \ ! \
{‘ . . ’
/4 o~ v

JOURNAL FOR

LEGAL
RESEARCH AN


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| May 2025 ISSN: 2582-6433

DISCLAIMER

No part of this publication may be reproduced or copied in any form by any
means without prior written permission of Managing Editor of IJLRA. The
views expressed in this publication are purely personal opinions ofthe authors
and do not reflect the views of the Editorial Team of IJLRA.

Though every effort has been made to ensure that the information in Volume I
Issue 7 is accurate and appropriately cited/referenced, neither the Editorial
Board nor IJLRA shall be held liable or responsible in any manner whatsever
for any consequences for any action taken by anyone on the basis of information

in theJournal.

Copyright © International Journal for Legal Research & Analysis

Page |1


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| May 2025 ISSN: 2582-6433

EDITORIALTEAM

EDITORS

Dr. Samrat Datta

Dr. Samrat Datta Seedling School of Law and Governance, Jaipur
National University, Jaipur.Dr. Samrat Datta is currently associated
with Seedling School of Law and Governance, Jaipur National
University, Jaipur. Dr. Datta has completed his graduation i.e.,
B.A.LL.B. from Law College Dehradun, Hemvati Nandan Bahuguna
Garhwal University, Srinagar, Uttarakhand. He is an alumnus of KIIT
University, Bhubaneswar where he pursued his post-graduation
(LL.M.) in Criminal Law and subsequently completed his Ph.D. in
Police Law and Information Technology from the Pacific Academy of
Higher Education and Research University, Udaipur in 2020. His area
of interest and research is Criminal and Police Law. Dr. Datta has a
teaching experience of 7 years in various law schools across North
India and has held administrative positions like Academic Coordinator,
Centre Superintendent for Examinations, Deputy Controller of
Examinations, Member of the Proctorial Board

Dr. Namita Jain

Head & Associate Professor

School of Law, JECRC University, Jaipur Ph.D. (Commercial Law) LL.M.,
UGC -NET Post Graduation Diploma in Taxation law and Practice,
Bachelor of Commerce.

Teaching Experience: 12 years, AWARDS AND RECOGNITION of Dr.
Namita Jain are - ICF Global Excellence Award 2020 in the category of
educationalist by | Can Foundation, India.India Women Empowerment Award
in the category of “Emerging Excellence in Academics by Prime Time
&Utkrisht Bharat Foundation, New Delhi.(2020). Conferred in FL Book of
Top 21 Record Holders in the category of education by Fashion Lifestyle
Magazine, New Delhi. (2020).Certificate of Appreciation for organizing and
managing the Professional Development Training Program on IPR in
Collaboration with Trade Innovations Services, Jaipur on March 14th, 2019

Page | 2


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| May 2025 ISSN: 2582-6433

Mrs.S.Kalpana

Assistant professor of Law

Mrs.S.Kalpana, presently Assistant professor of Law, VelTech Rangarajan
Dr.Sagunthala R & D Institute of Science and Technology, Avadi.Formerly
Assistant professor of Law,Vels University in the year 2019 to 2020, Worked as
Guest Faculty, Chennai Dr.Ambedkar Law College, Pudupakkam. Published
one book. Published 8Articles in various reputed Law Journals. Conducted
1Moot court competition and participated in nearly 80 National and
International seminars and webinars conducted on various subjects of Law. Did
ML in Criminal Law and Criminal Justice Administration.10 paper
presentations in various National and International seminars. Attended more
than 10 FDP programs. Ph.D. in Law pursuing.

Avinash Kumar

Avinash Kumar has completed his Ph.D. in International Investment Law
from the Dept. of Law & Governance, Central University of South Bihar. His
research work is on “International Investment Agreement and State's right to
regulate Foreign Investment." He qualified UGC-NET and has been selected
for the prestigious ICSSR Doctoral Fellowship.He is an alumnus of the
Faculty of Law, University of Delhi. Formerly he has been elected as Students
Union President of Law Centre-1, University of Delhi.Moreover, he
completed his LL.M. from the University of Delhi (2014-16), dissertation on
"Cross-border Merger & Acquisition”; LL.B. from the University of Delhi
(2011-14), and B.A. (Hons.) from Maharaja Agrasen College, University of
Delhi. He has also obtained P.G. Diploma in IPR from the Indian Society of
International Law, New Delhi.He has qualified UGC — NET examination and
has been awarded ICSSR — Doctoral Fellowship. He has published six-plus
articles and presented 9 plus papers in national and international
seminars/conferences. He participated in several workshops on research
methodology and teaching and learning.

Page | 3


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| May 2025 ISSN: 2582-6433

ABOUT US

INTERNATIONAL JOURNAL FOR LEGAL RESEARCH & ANLAYSIS
ISSN

2582-6433 is an Online Journal is Monthly, Peer Review, Academic Journal,
Published online, that seeks to provide an interactive platform for the
publication of Short Articles, Long Articles, Book Review, Case Comments,
Research Papers, Essay in the field of Law & Multidisciplinary issue. Our aim
Is to upgrade the level of interaction and discourse about contemporary issues
of law. We are eager to become a highly cited academic publication, through
quality contributions from students, academics, professionals from the
industry, the bar and the bench. INTERNATIONAL JOURNAL FOR LEGAL
RESEARCH & ANALYSIS ISSN 2582-6433 welcomes contributions from
all legal branches, as long as the work is original, unpublished and is in

consonance with the submission guidelines.

Page | 4


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| May 2025 ISSN: 2582-6433

JUDICIAL ACTIVISM VS JUDICIAL RESTRAINT:
BALANCING JUDICIAL POWER IN CONSTITUTIONAL
DEMOCRACIES

AUTHORED BY - SANJAY KRISHNAN R

15T Semester LLM, Govt. Law College Ernakulam.

Introduction
The judiciary plays a crucial role in constitutional democracies as the guardian of the
Constitution, interpreter of law, and protector of fundamental rights. The scope of judicial
power and the manner in which courts exercise their authority remain contested topics. Judicial
activism and judicial restraint are two competing philosophies that define how courts should
approach constitutional adjudication. Judicial activism encourages proactive judicial
intervention to promote justice and social welfare, while judicial restraint urges deference to

the legislature and executive, emphasizing minimal judicial interference.

In India, judicial activism has been a prominent feature since the 1970s, marked by a
willingness of the Supreme Court to engage with social issues and enforce fundamental rights
expansively. Conversely, judicial restraint emphasizes respect for democratic processes and
separation of powers, cautioning against judicial overreach. This paper explores these two
judicial philosophies, their theoretical underpinnings, practical applications in India and
comparative jurisdictions, and their implications for democracy.

I. Conceptual Framework and Historical Evolution
Judicial Activism: Concept and Philosophy
Budicial activism refers to the assertive role of courts in interpreting and applying the
Constitution beyond literal meanings, often engaging in law-making and social reform. This
philosophy supports the judiciary acting as a dynamic institution that protects constitutional
morality and rights, especially when other branches fail to act. The term gained prominence in
the U.S. during the Warren Court era, which expanded civil rights and liberties through

landmark rulings.

! Mark Tushnet, Judicial Activism or Restraint? (Harvard Univ. Press, 1997).
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2 In India, judicial activism manifested prominently after the 1970s, especially through Public
Interest Litigation (PIL) that broadened access to justice. The courts interpreted constitutional
rights expansively, promoting social welfare, environmental protection, and governance
accountability. However, judicial activism also faces criticism for potentially undermining

democratic legitimacy by encroaching on legislative and executive functions.

Judicial Restraint: Concept and Justification

3Judicial restraint advocates judicial modesty, urging courts to defer to the elected branches of
government unless clear constitutional violations occur. It respects the separation of powers
and political accountability, warning against judicial overreach or “judicial imperialism.” Court
practicing restraint avoid policy decisions and focus on interpreting legal texts narrowly to

maintain institutional legitimacy.

“In democracies, judicial restraint is justified to ensure that courts do not usurp the mandate of
legislatures, preserve legal stability, and maintain democratic legitimacy. However, excessive
restraint risks abdication, allowing fundamental rights to be violated without judicial

remedy.[4]

Historical Evolution in India

India’s judiciary initially adopted a restrained stance, narrowly interpreting rights, as in A.K.
SGopalan v. State of Madras.However, post-*KesavanandaBharati, the Supreme Court asserted
the “basic structure” doctrine, limiting parliamentary sovereignty. The emergency period
(1975-77) reflected restraint, notably in ‘ADM Jabalpur v. Shivkant Shukla. After the
emergency, judicial activism flourished, particularly via PIL, expanding the Court’s role in

social justice and rights enforcement.

2 Upendra Baxi, The Indian Supreme Court and Politics (Eastern Book Company, 1980).

3 Felix Frankfurter, &quot;Some Reflections on the Reading of Statutes,&quot; 47 Columbia Law Review
527 (1947).

4 1hid.

5 AK. Gopalan v. State of Madras, AIR 1950 SC 27.

® Kesavananda Bharati v. State of Kerala, AIR 1973 SC 1461.

7 ADM Jabalpur v. Shivkant Shukla, AIR 1976 SC 1207.

Page | 6


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| May 2025 ISSN: 2582-6433

I1. Judicial Activism in Practice: Landmark Cases and Impact in India
Expansion of Fundamental Rights
In 8Maneka Gandhi v. Union of India,[8] the Court broadened the interpretation of Article 21,
requiring that “procedure established by law” be just, fair, and reasonable. This expanded
personal liberty protections and introduced due process concepts, marking a shift to a more

activist judiciary.

Public Interest Litigation (PIL)

PIL allowed courts to address public causes on behalf of disadvantaged groups. In °M.C. Mehta
v. Union of India, the Court tackled environmental pollution, enforcing government
compliance and pioneering environmental jurisprudence. PIL expanded judicial reach into

social justice and governance accountability.

Social Justice and Governance

In Vishaka v. State of Rajasthan, the Court proactively addressed workplace sexual
harassment, issuing guidelines before legislation existed. Similarly, in **Olga Tellis v. Bombay
Municipal Corporation, the Court recognized the right to livelihood as part of the right to life,
protecting pavement dwellers. These cases exemplify activism filling legislative gaps to uphold

constitutional morality.

I11. Judicial Restraint in Practice: Caution and Deference
Separation of Powers
In 12S.R. Bommai v. Union of India, the Court balanced judicial oversight with respect for
executive discretion, curbing misuse of Article 356 but avoiding overreach. This showcased

judicial restraint preserving constitutional governance.

Limits of Judicial Legislation
Baravali Golf Club v. Chander Haas emphasized courts should avoid policy-making,
restricting their role to legality review. This reflects restraint by respecting administrative and

legislative domains.

8 Maneka Gandhi v. Union of India, AIR 1978 SC 597.

9 M.C. Mehta v. Union of India, AIR 1987 SC 1086.

10 Vishaka v. State of Rajasthan, AIR 1997 SC 3011.

11 Olga Tellis v. Bombay Municipal Corporation, AIR 1986 SC 180.
12 5.R. Bommai v. Union of India, (1994) 3 SCC 1.

13 Aravali Golf Club v. Chander Haas, (2008) 1 SCC 683.
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Respect for Democratic Process
14Rojer Mathew v. South Indian Bank underscored judicial deference to legislative intent unless

unconstitutional, emphasizing democratic legitimacy.

IVV. Comparative Perspective: U.S. Jurisprudence
Warren Court and Activism
The U.S. Warren Court expanded civil rights and liberties, e.g., **Brown v. Board of Education,
Miranda v. Arizona, adopting a dynamic constitutional interpretation to address social

injustices.

Burger and Rehnquist Courts and Restraint
Later Courts emphasized restraint, federalism, and textualism, as in ’United States v. Lopez,
limiting federal overreach and deferring to political branches.

Ongoing Debate
Contemporary U.S. courts continue to wrestle with activism versus restraint, reflecting broader

global judicial tensions.

V. Critical Evaluation: Benefits and Risks

Benefits of Activism

8promotes justice, protects minorities, fills legislative gaps, and corrects political inaction.

Risks of Activism

Judicial overreach, politicization, and undermining democratic accountability.

Benefits of Restraint

Preserves separation of powers, democratic legitimacy, and judicial impartiality.

Risks of Restraint

Judicial abdication, unchecked abuses, and weak rights protection.

14 Rojer Mathew v. South Indian Bank, (2019) SCC Online SC 168.

15 Brown v. Board of Education, 347 U.S. 483 (1954).

16 Miranda v. Arizona, 384 U.S. 436 (1966).

17 United States v. Lopez, 514 U.S. 549 (1995).

18 Upendra Baxi, The Indian Supreme Court and Politics (Eastern Book Company, 1980).
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Conclusion

Judicial activism and restraint represent two vital yet competing philosophies in constitutional
adjudication. Both have strengths and weaknesses, and a balanced approach is necessary to
uphold constitutionalism, protect rights, and respect democratic governance. The Indian
judiciary’s evolving practice illustrates this tension vividly, mirroring global debates.
Ultimately, courts must calibrate their roles prudently to ensure justice without compromising

legitimacy.

Page | 9


http://www.ijlra.com/

