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Abstract 

This research paper explores the Indian judiciary's pivotal role in protecting the constitutional 

right against arbitrary arrest and detention, primarily under Articles 21 and 22 of the 

Constitution of India. Through a comprehensive doctrinal and comparative methodology, the 

paper analyses more than 50 landmark judicial pronouncements, historical constitutional 

debates, statutory developments, and global legal parallels. It highlights how the judiciary has 

evolved the understanding of personal liberty and procedural fairness while critiquing the 

persistent gap between legal safeguards and their implementation, particularly in the context 

of custodial violence, preventive detention, and marginalized communities. The paper 

concludes with evidence-based policy, judicial, and technological reform recommendations to 

ensure the right against arrest is more effectively protected in line with constitutional mandates 

and international human rights obligations. 

 

Keywords: Fundamental Rights, Article 21, Article 22, Indian Constitution, Judicial Activism, 

Preventive Detention, Custodial Rights 

 

1. Introduction 

1.1 Background and Significance 

The right to personal liberty is a foundational element of constitutional democracy. Article 21 

of the Indian Constitution guarantees that “no person shall be deprived of his life or personal 

liberty except according to procedure established by law.” Initially interpreted restrictively, 

the provision has undergone expansive interpretation, particularly post the seminal case of 

Maneka Gandhi v. Union of India (1978), which established the requirement of just, fair, and 

reasonable procedures (Sathe, 2021). 
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Article 22 supplements this by offering safeguards against arbitrary arrest and preventive 

detention. It ensures rights such as being informed of arrest grounds, consulting legal counsel, 

and being produced before a magistrate within 24 hours (D.K. Basu v. State of West Bengal, 

1997). 

 

The colonial history of draconian laws like the Rowlatt Act (1919) that allowed indefinite 

detention without trial instilled an acute awareness in the drafters of the Constitution (Austin, 

2016). Yet, seven decades later, the misuse of police powers, custodial violence, and excessive 

reliance on preventive detention laws like UAPA and NSA reveal the ongoing struggle to 

uphold these constitutional safeguards (NHRC, 2021; Amnesty International, 2020). 

 

1.2 Methodology 

This study employs a doctrinal methodology enriched by comparative and empirical 

perspectives. It analyzes primary sources such as the Constitution of India, Constituent 

Assembly Debates, Supreme Court and High Court judgments (1950–2025), and statutory 

texts. Secondary sources include law commission reports, legal commentaries, and academic 

articles. Empirical data from the National Crime Records Bureau (NCRB), National Human 

Rights Commission (NHRC), and comparative frameworks from jurisdictions like the United 

States and the United Kingdom provide further context. 

 

2. Constitutional Framework and Historical Context 

2.1 Constituent Assembly Debates 

Members of the Constituent Assembly, such as Dr. B.R. Ambedkar and K.M. Munshi, strongly 

advocated safeguards for personal liberty (Rao, 2018). Ambedkar underscored the importance 

of procedural fairness in Article 21, aligning with the natural justice principles (Seervai, 2013). 

 

Article 22 drew criticism from members like H.V. Kamath for permitting preventive detention 

without immediate judicial oversight. However, the need to address national security led to 

compromises such as the advisory board review process (Jain, 2023). 

 

2.2 Article 21: Evolution through Judicial Interpretation 

The early Supreme Court decision in A.K. Gopalan v. State of Madras (1950) held that 

“procedure established by law” did not need to meet the test of fairness. This view was 

radically changed by Maneka Gandhi v. Union of India (1978), where the Court held that the 
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procedure must be “right, just, and fair.” 

 

Subsequent judgments like Sunil Batra v. Delhi Administration (1978) and Francis Coralie 

Mullin v. Administrator, Union Territory of Delhi (1981) expanded Article 21 to encompass 

dignity, legal aid, and humane treatment (Divan, 2017). 

 

2.3 Article 22: Arrest Safeguards and Preventive Detention 

Article 22(1)-(2) mandates that arrestees must be informed of the grounds and allowed to 

consult a lawyer. However, clauses (3)-(7) dilute these rights in preventive detention cases. 

In A.K. Roy v. Union of India (1982), the Court upheld the constitutionality of preventive 

detention but introduced a minimal review mechanism through advisory boards. However, 

critics argue these boards lack independence and transparency (Deshpande, 2016; Bhandari, 

2023). 

 

3. Judicial Interpretation and Enforcement 

3.1 Landmark Judgments 

The Indian judiciary has progressively laid down binding principles to safeguard against illegal 

arrests. 

 Joginder Kumar v. State of U.P. (1994): The Court ruled that arrest must be justified 

by necessity and not routine. 

 D.K. Basu v. State of West Bengal (1997): Laid down 11 guidelines for arrest 

procedures including arrest memos, legal counsel access, and medical checks. 

 Arnesh Kumar v. State of Bihar (2014): Directed police to avoid automatic arrests 

in offenses punishable by less than 7 years. 

 Satender Kumar Antil v. CBI (2022): Criticized the mechanical rejection of bail, 

emphasizing liberty rights. 

 

These decisions reflect the judiciary’s evolving understanding of liberty and its effort to 

standardize arrest practices. 

 

3.2 Role of Magistracy and Lower Courts: Magistrates serve as the first line of defense 

against unlawful detention, tasked with verifying arrest legality and ensuring legal 

representation. However, as Khatri v. State of Bihar (1981) and Sheela Barse v. State of 

Maharashtra (1983) reveal, magistrates often mechanically authorize remand without inquiry 
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(Pillai, 2020). Training gaps, workload pressures, and institutional apathy hinder effective 

judicial scrutiny (CHRI, 2018; Ray, 2021). 

 

3.3 Preventive Detention and Its Judicial Review 

Despite judicial efforts, preventive detention laws like UAPA and NSA remain prone to abuse. 

In Kartar Singh v. State of Punjab (1994), the Court upheld the UAPA but insisted on 

proportionality. In Rekha v. State of Tamil Nadu (2011), vague detention grounds were held 

unconstitutional. Most recently, in Navlakha v. Union of India (2021), the Court stressed 

adherence to statutory timelines and disclosure of evidence for preventive detention, 

particularly in political cases (Roy, 2023). 

 

3.4 Statistical Evidence of Systemic Gaps 

NCRB data (2023) indicates 74 custodial deaths and over 1,100 police misconduct cases in 

2022, but conviction rates remain below 12%. Marginalized communities, such as Scheduled 

Castes and religious minorities, constitute over 38% of those arrested despite forming just 22% 

of the population (Chatterjee, 2022). These figures expose deeply rooted systemic 

discrimination and highlight the judiciary’s role in bridging the justice gap. 

 

4. Contemporary Challenges 

4.1 Non-Compliance with Judicial Guidelines 

Despite the Supreme Court’s clear directives, implementation remains poor. NHRC (2021) 

data shows that only 42% of arrest procedures adhered to D.K. Basu guidelines in 2020. Lack 

of independent oversight and police accountability compounds this issue (CHRI, 2018). 

 

4.2 Political Targeting and Marginalized Communities 

Cases like Arnab Goswami v. State of Maharashtra (2020) and Umar Khalid v. State (2020) 

illustrate the selective use of judicial protection. Political dissidents and minority groups 

continue to face harsher preventive detention, with SC/ST individuals constituting 28% of pre-

trial detainees (NCRB, 2023; Baxi, 2019). 

 

 

4.3 Digital Surveillance and Arbitrary Arrest 

With rising reliance on facial recognition, AI profiling, and metadata analysis, issues of 

wrongful arrest due to algorithmic bias have surfaced. The landmark case K.S. Puttaswamy v. 
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Union of India (2017) recognized privacy as intrinsic to liberty under Article 21, but 

corresponding data protection laws are lacking (Krishnan, 2023; Sundar, 2022). 

 

4.4 International Comparisons 

In the United States, the Fourth Amendment protects against unreasonable searches and 

arrests. The Miranda v. Arizona (1966) decision established that suspects must be informed of 

their rights—something missing in Indian law. 

 

In the United Kingdom, the Police and Criminal Evidence Act (PACE) 1984 mandates 

custody registers, independent custody officers, and stringent time limits for detention— 

comprehensive protections absent in India’s Code of Criminal Procedure (Zander, 2022). 

 

5. Recommendations 

5.1 Legal and Policy Reforms 

 Codify Arrest Guidelines: Incorporate D.K. Basu and Arnesh Kumar guidelines into 

the CrPC to make them binding and enforceable. 

 Amend UAPA and NSA: Introduce time limits, periodic judicial review, and clearer 

detention grounds. 

 Establish Independent Oversight: Set up statutory Police Complaints Authorities 

with disciplinary powers (CHRI, 2018). 

 

5.2 Judicial and Magistrate Reforms 

 Training Programs: Regular magistrate training on arrest legality, remand practices, 

and bail rights (Ray, 2021). 

 Fast-Track Courts: For custodial death and torture cases to ensure swift justice 

(Verma, 2022). 

 

5.3 Enhancing Legal Aid and Awareness 

 NALSA Expansion: Increase outreach and budgetary support for legal services in 

rural and marginalized communities (NALSA, 2022). 

 Community Education: Conduct legal awareness drives using vernacular media and 

NGOs. 

 

5.4 Technological and Structural Improvements 
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 E-Custody Records: Real-time, tamper-proof digital arrest logs accessible by 

magistrates. 

 Mandatory CCTV and Body Cams: At all police stations and during arrests. 

 

 Data Protection Law: Regulate surveillance technologies to safeguard privacy rights 

(Sundar, 2022). 

 

6. Conclusion 

The Indian judiciary has expanded the meaning of personal liberty and procedural fairness, 

particularly through landmark rulings under Articles 21 and 22. However, systemic 

shortcomings, including political misuse, social bias, and technological threats, challenge these 

gains. Realizing the full potential of constitutional protections requires a multi-pronged 

approach—statutory codification, institutional reform, technological transparency, and 

community empowerment. The judiciary must continue to act as a vigilant sentinel to uphold 

the promise of liberty enshrined in the Constitution. 
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